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PLEADINGS. DOCKET ENTRIES and OTHER PAPERS 

475 Filed July 1 - 1949 

IN THE DISTRICT COURT FOR THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA. 

Civil Action No. 2831-’49 

Washington, Marlboro and Annapolis Motor Lines, Inc., 
(a corporation), 4421 Southern Avenue, Bradbury 
Heights, Maryland, Petitioner, 

vs. 

Public Utilities Commission of the District of Columbia, 
District Building, 14th & Pennsylvania Ave., N.W., 
Washington, D. C., Respondent. 

Petition of Appeal of the Washington. Marlboro and Annapolis 
Motor Lines, Inc., for Suspension and Vacation of Public 
Utilities Commission Order No. 3530, as Amended by Or¬ 
der No. 3546. 

1. This is an appeal of the Washington, Marlboro and 
Annapolis Motor Lines, Inc., from Order No. 3530 as 
amended by Order No. 3546, and Order No. 3547, of the 
Public Utilities Commission of the District of Columbia, 
copies of which are hereto attached marked “Plaintiff’s 
Exhibit A 1, A 2, and B” respectively. 

2. Jurisdiction is based on Title 43, Section 705, of the 
1940 Code of Laws of the District of Columbia; Act of 
Congress approved March 4, 1913, 37 Stat. 989, Ch. 150, 
Section 8, par. 65, and amended August 27, 1933, 49 Stat. 
882, Ch. 742, Section 2. 

3. The Washington, Marlboro and Annapolis Motor 
Lines, Inc., a Delaware Corporation, since 1926, and its 
predecessors since 1922, has been engaged as a public 
utility within the District of Columbia, operating motor 
buses in furnishing public transportation over certain 
established routes in the District of Columbia, under the 
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authority of the Public Utilities Commission of the Dis¬ 
trict of Columbia, and at rates of fare fixed by said 
Commission. 

476 4. The Washington, Marlboro and Annapolis 

Motor Lines, Inc., operates transportation service 
in said District between a western terminus at Eleventh 
and Pennsylvania Avenue, Northwest, and various points 
along Pennsylvania Avenue, Southeast, east of the Anna- 
costia River, and along Suitland Road, Bowen Road, 
Southern Avenue, and Alabama Avenue, all within the Dis¬ 
trict of Columbia, but at no points along Branch Avenue, 
or Alabama Avenue, west of 38th Street. 


5. In addition to the buses of the petitioner operating 
from and to Eleventh and Pennsylvania Avenue, the Wash¬ 
ington, Marlboro and Annapolis Motor Lines, Inc., 
operates what is called a ‘‘local’’ service between Brad¬ 
bury Heights, Southeast, and Commodore Barney Circle 
at 17th and Pennsylvania Avenue, Southeast, with free 
transfers between said local buses and the buses and street¬ 
cars of the Capital Transit at Pennsylvania and Branch 
Avenues, Minnesota and Pennsylvania Avenue, and Com¬ 
modore Barney Circle, Southeast. 

6. All of the buses of the Washington, Marlboro and 
Annapolis Motor Lines, Inc., in regular route operations, 
stop to permit passengers to board and alight at the inter¬ 
section of 38th Street, Pennsylvania and Alabama Avenues, 
Southeast. 

• 

7. In the immediate vicinity of Alabama and Pennsyl¬ 
vania Avenue, Southeast, is located an apartment develop¬ 
ment known as “Fairfax Village,” consisting of approx¬ 
imately 1,000 family units, besides hundreds of homes and 
other smaller apartment buildings. 

8. Since 1922 the Washington, Marlboro and Annapolis 
Motor Lines, Inc., has served this area without competition 
from any other transportation system, or duplication of its 
transportation service by any such system. 
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9. Because of the service rendered by the Washington, 
Marlboro and Annapolis Motor Lines, Inc. in this area, the 

neighborhood has grown and developed, and in order 
477 to adequately handle the increased demand for pub¬ 
lic transportation as a result of such growth and 
development, the Washington, Marlboro and Annapolis 
Motor Lines, Inc., has invested thousands of dollars in 
motor buses, and garage and office facilities. 

10. At the present time thirty per cent (30%) of all of 
its patrons within the District of Columbia, or more than 
six hundred thousand passengers per year, originate or are 
destined for the stop at Alabama and Pennsylvania 
Avenues, Southeast, and the loss of any part of those 
patrons by the establishment of competitive or duplicate 
service would be ruinous to the Washington, Marlboro and 
Anapolis Motor Lines, Inc., and would impair its financial 
position and jeopardize the investment it has made for 
buses and garage facilities to furnish this service to this 
area. 

11. By Public Utilities Commission’s Order No. 2167, the 
Capital Transit Company was compelled to encroach on 
the territory of the petitioner by moving the eastern ter¬ 
minus of its C-2 route operating out of Barney Circle, from 
a loop at 32nd and Alabama Avenue to a loop at 36th and 
Alabama A venue. Such operation commenced on April 19, 
1942, after a hearing had been held in connection there¬ 
with. The Washington, Marlboro and Annapolis Motor 
Lines, Inc., was recognized by the Public Utilities Commis¬ 
sion as being a necessary party to such hearing (P.U.C. 
No. 3269, Formal Case No. 310, February 5, 1942), and a 
party affected by any order relating to service in this area. 
From the order establishing Capital Transit service within 
walking distance of “Fairfax Village” an appeal was 
taken by the Washington, Marlboro and Annapolis Motor 
Lines, Inc., and filed in this Court on May 20, 1942, being 
Civil Action No. 15,793, but which was not prosecuted to 
a final decision. 
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12. Thereafter, on or about May 1, 1948, Washington, 
Marlboro and Annapolis Motor Lines, Inc., was duly 
478 notified that an informal hearing would be held be¬ 
fore the Public Utilities Commission on May 13, 
1948, in connection with the request of certain resident on 
the loop established by it at 36th and Alabama Avenue, 
Southeast, for relocation of the same. The Washington, 
Marlboro and Annapolis Motor Lines, Inc., appeared at 
such informal hearing through its counsel, and by its Presi¬ 
dent, and participated therein. 


13. At the conclusion of said informal conference, during 
which the Capital Transit Company proposed the elimina¬ 
tion of the C-2 route, the Chairman of the Commission in¬ 
formed those persons present that the matter would be con¬ 
sidered further and decision reached as to whether a formal 
hearing would be held, and notice thereof given. 


14. That on February 2, 1949, without any notice to the 
Washington, Marlboro and Annapolis Motor Lines, Inc., 
but in direct contravention of its rights, and among other 
things for the purpose of moving the eastern terminus of 
the C-2 and W-4 routes of the Capital Transit Company to 
a point in the vicinity of the Fairfax Village, which was 
being served by the petitioner as aforesaid, and after 
“Information as to the proposed changes in routing was 
furnished the citizens associations well in advance of the 
hearing date * * *” [Order No. 3530], a hearing was 
held before the Public Utilities Commission, “In the 
Matter of Bus Service of the Capital Transit Company in 
Southeast, Washington, P.U.C. Formal Case No. 383,” as 
a result of which the Commission passed its Order No. 
3530 establishing a new terminus for the C-2 and W-4 
routes of the Capital Transit Company in the vicinity of 
Alabama and Pennsylvania Avenues, in direction competi¬ 
tion with the transportation service of the Washington, 
Marlboro and Annapolis Motor Lines, Inc. 
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15. The Washington, Marlboro and Annapolis Motor 
Lines, Inc., was not furnished with a copy of said 

479 Order No. 3530, extending the Capital Transit Com¬ 
pany Service to Alabama and Pennsylvania Avenue, 
Southeast, in direct competition with its service, and 
duplicating it in part, and was without knowledge of the 
purpose of the Public Utilities Commission’s order until 
the context of said order was published in the daily news¬ 
papers in the District of Columbia. 

16. The Washington, Marlboro and Annapolis Motor 
Lines, Inc., thereafter on June 2, 1949, filed with the said 
Commission, as a party affected by an order of the said 
Commission, an application for reconsideration in accord¬ 
ance with the requirements of Title 43, paragraph 704, of 
the District of Columbia Code of Laws, enacted by the Con¬ 
gress of the United States on March 4, 1943, 37 Stat. 988, 
ch. 150, Section 8 par. 64; as amended August 27, 1935, 48 
Stat., 882, ch. 742, Section 1, a copy of which application is 
attached hereto marked “Plaintiff’s Exhibit C”, and 
prayed to be read as a part hereof, seeking to have said 
Commission vacated or rescind its Order No. 3530, and to 
have all testimony taken in connection with the matter ex¬ 
punged from the record. As grounds therefor, the peti¬ 
tioner stated to the Commissioner as follows: 

(1) The Order No. 3530, and the proceeding in Formal 
Case No. 383 are void for failure to give statutory notice 
to the Washington, Marlboro and Anapolis Motor Lines, 
Inc. 

(2) The said order and proceeding are void for failure 
to make the applicant a party to the proceedings. 

(3) The proceeding are void in that Order No. 3530, 
illegally sets up competitive service to the service of the 
Washington, Marlboro and Anapolis Motor Lines, Inc., 
without the said Commission having given the applicant an 
opportunity to take part in the proceedings resulting in 
the establishment of the same. 
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(4) The Order No. 3530, is illegal and confisca- 
480 tory, and deprives the Washington, Marlboro and 
Annapolis Motor Lines, Inc., of its rights and 
property without compensation or due process of law. 

17. The Capital Transit Company on May 24, 1949, also 
filed an application for reconsideration opposing the ex¬ 
tension of its bus lines to the vicinity of Alabama Avenue 
and Pennsylvania Avenue, and asking that the discontinu¬ 
ance of the C-2 bus line be approved. (Plaintiff’s Exhibit 

D) . 

18. On June 9, 1949, the Commission by Order 3546 
denied the said application of the Capital Transit Com¬ 
pany, but amended its Order No. 3530 (Plaintiff’s Exhibit 

E) by providing: 

“However, the Commission agrees that the unneces¬ 
sary duplication of service is neither economical or 
wise. While the record before it, in the opinion pf the 
Commission, justifies the extension of service as pro¬ 
vided by Order No. 3530, the extent to which the citi¬ 
zens of the territory to be served must be determina¬ 
tive of its necessity in the public interest. Therefore, 
the Commission will amend its Order No. 3530 to pro¬ 
vide that the continuation of the existing C-2 bus 
service and its extension from its present terminus 
will be for an experimental period of six months.” 

19. On June 13, 1949, the said Commission denied the 
application filed by the Washington, Marlboro and Anna¬ 
polis Motor Lines, Inc., on June 2,1949, for reconsideration 
of Commission Order No. 3530, (Plaintiff’s Exhibit B), 
directing such competitive and duplication of service to 
become effective on July 3, 1949, and unreasonably, 
capriciously, and illegally depriving the Washington, Marl¬ 
boro and Annapolis Motor Lines, Inc., of an opportunity 
to participate in a hearing regarding the necessity for 
such extension of service. 
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20. The extension of the Capital Transit Company’s 
service to 38th and Pennsylvania Avenne, Southeast, 
in direct competition with the service of the Washington, 
Marlboro and Annapolis Motor Lines, Inc., will deprive it 
of many of its passengers, who will use the buses of the 
Capital Transit Company, which will materially reduce 

the need for the quantity of the service it now 
481 renders to its patrons within the District of 
Columbia, and will unlawfully deprive it of its 
property without due process of law or just compensation 
therefor in violation of the Fifth and Fourteenth Amend¬ 
ments to the Constitution of the United States. 

21. The petitioner appeals to this Court to suspend and 
vacate said Order No. 3530, of the Public Utilities Com¬ 
mission as amended by Order No. 3546, for the reasons 
hereinbefore stated and upon the following grounds: 

(a) The said order is void for failure of the Commission 
to make the petitioner a party to the proceedings or give 
it notice of the same. 

(b) That the Commission’s refusal to grant the peti¬ 
tioner’s application for reconsideration, was illegal and an 
abuse of its discretion for the reason that petitioner pre¬ 
viously had been recognized in Formal Case No. 310, involv¬ 
ing the same subject matter, as a party in interest, and as 
being entitled to statutory notice. 

(c) That said order is illegal and confiscatory for the 
reason that it sets up duplicate as well as competitive serv¬ 
ice, thereby depriving the petitioner of its patronage and 
the revenue derived therefrom, which it now enjoys, with¬ 
out compensation in law. 

(d) That said order denies the petitioner its legal right 
as a public utility to operate its service free from destruc¬ 
tive competition, where there has been no showing that its 
service was not adequate. 

22. The petitioner, alleges that substantial and irrepar¬ 
able property loss will be occasioned to it by the operation 
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of said Order No. 3530, as amended by Order No. 3546, 
pending the determination of this appeal, unless the 
effective date of the said order is suspended by this Court. 

Wherefore, the premises considered, the plaintiff prays: 

1. That the Order No. 3530 of the Public Utilities Com¬ 
mission be suspended pending final determination of this 
appeal. 

482 2. That upon hearing of this appeal said Order 

be vacated, and the proceeding held in connection 
with Formal Case No. 383, set aside. 

Washington, Marlboro and Annapolis 
Motor Lines, Inc. 

Petitioner. 

By Leslie L. Altmann 

Leslie L. Altmann, President. \ 

J. P. Donovan 
James P. Donovan, 

Suite 1100 Investment Building, 

15th & K Streets, Northwest, 

Washington, D. C. 

Attorney for Petitioner. 


District of Columbia, ss: 

I, Leslie L. Altmann, being first duly sworn on oath 
depose and say that I have read the aforegoing petition 
subscribed by me as President of the Washington, Marlboro 
and Annapolis Motor Lines, Inc., and that the contents 
thereof are true to the best of my knowledge and belief. 

Leslie L. Altmann 


Subscribed and sworn to before me this 30 day of June, 
1949. 


Olive E. FitzGerald 
Notary Public, D. C. 


*«•••• 






• • 
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483 Filed Jul 1-1949 

Plaintiff's Exhibit A-l 

PUBLIC UTILITIES COMMISSION OP THE DISTRICT OF COLUMBIA 

Order No. 3530 

May 4, 1949. 

P.U.C. Nos. 3256/1, 3269, 3282/1, 3448 and 3489, 

Formal Case No. 383. 

IN THE MATTER OF 

Bus Service of the Capital Transit Company 
in Southeast Washington. 

Amending Orders Nos. 3035, 3066, 3325 and 3441; 
Revoking Sec. 3 of Order No. 3035, Orders Nos. 
3055 and 3180, and a Portion of Sec. 2 of Order 
No. 3325. 

On October 28,1948, the Capital Transit Company (here¬ 
inafter referred to as the Company) submitted to this Com¬ 
mission certain recommendations for changes in bus serv¬ 
ice in the southeastern portion of the District of Columbia. 

On December 21, 1948, the Company requested that the 
proposed changes in bus service be conditioned upon the 
elimination of the special fare of 5 cents on Route W-4. 

In addition to the Company’s proposal, the Commission 
has had before it various requests for improvements and 
extensions of service in this area from citizens and their 
associations and has held several informal hearings with 
Company representatives and the proponents of such 
changes. As a matter of fact, the Company proposal is, in 
part, a result of such requests. 

Information as to the proposed changes in routing was 
furnished to the citizens’ associations interested well in 
advance of the hearing date, and formal public hearing was 
held on February 2, 1949. 
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Representatives from numerous citizens’ associations 
appeared and were heard. People’s Counsel also partici¬ 
pated in the proceeding. 

I 

Company Proposals 

The proposals of the Company for changes in bus serv¬ 
ice are detailed below: 

Route W-4, Portland Street Bus Line 

1. Extend the operation of this line from the intersection 
of 11th Place and Alabama Avenue easterly along 
Alabama Avenue to 36th Street, Southeast, and 
thence via the loop of the present C-2 bus terminal, 
south on 36th Street, west on Bangor Street, and 
north on 34th Street. 

This will remove the Trenton Terrace portion of the 
Portland Street Line, and other provisions must be 
made for this service. 

484 It will also make unnecessary operation of the 
present C-2 Line between the intersection of Alabama 
Avenue and Naylor Road and the terminal at 36th 
and Bangor Streets. 

Route C-2, Shipley Terrace Bus Line 

2. Extend the operation of the present W-2, Shipley 
Terrace Bus Line from its present terminus near the 
intersection of 25th Street and Naylor Road, 
northerly along Naylor Road, 25th Street and Penn¬ 
sylvania Avenue to Commodore Barney Circle, and 
designate this route as C-2, Shipley Terrace Bus Line. 
This leaves the route designation W-2 available for 
use elsewhere. 

The service on this route, taken together with the 
service of C-2, Naylor Gardens Line, would then con¬ 
stitute one branch of the Sousa Bridge Lines. 
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Route C-2, 36th Street and Alabama Avenue Bus Line. 

3. Discontinue this Line as such. 

The Extension of the W-4, Portland Street-Alabama 
Avenue Bus Line will cover the part of this route 
proposed to be discontinued, and the present W-2, 
Shipley Terrace Line will be renamed as the C-2, 
Shipley Terrace Bus Line, one of the Sousa Bridge 
Lines. 

Route V-8, Wheeler Road-Trenton Place Bus Line. 

4. Capital Transit Company’s plan proposes to serve 
Trenton Place as a part of the operation of the 
Wheeler Road Bus Line—Route V-8. Their sketch 
shows the operation of this Line from its terminal on 
Raleigh Place near Nichols Avenue, along Portland 
Street, 7th Street and Alabama Avenue to 11th Place, 
and thence south to Congress Street, west of Wheeler 
Road, and again south on Wheeler Road to Barnaby 
Terrace. At present this proposed route is impossi¬ 
ble since neither Congress Street nor Mississippi 
Avenue is open between 11th and 10th Place and 
Wheeler Road. A proposal is, therefore, made to 
extend the operation of the Wheeler Road Bus Line 
in such a way that the bus, when completing its trip 
along Wheeler Road to Barnaby Terrace and then 
having returned to the stand on Raleigh Place, then 
makes a trip from that terminal via Nichols Avenue, 
Portland Street, 7th Street, Alabama Avenue to 11th 
Place, and southerly to the present terminal of the 
Trenton Place Line, and returns over the regular 
route to the terminal on Raleigh Place. 

Proposed Route W-4 

At the present time, there is no bus service on Alabama 
Avenue, Southeast, between 11th Place, where Route W-4 
turns off, and Stanton Road, where Routes W-6 and W-8 
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turn off, a distance of 0.65 miles. Just south of this 
485 gap in bus service lies the Camp Simms area, which 
is a community of 466 family units. The Company 
had been requested to furnish service into the Camp Simms 
area, but contends that an extension of a bus line as re¬ 
quested would be impracticable for the following reasons: 

(1) The extension of any existing line into the Camp 
Simms area would be inefficient and costly and would not 
bridge the gap on Alabama Avenue between 11th Place and 
Stanton Road; 

(2) The family units which are not within reasonable 
walking distance to Alabama Avenue are insufficient in 
number to justify an extension; and 

(3) The roads serving the temporary buildings in this 
area are inadequate for bus operation. 

The Company witness testified that the proposed W-4 
bus service will accomplish the following: 

(1) Provide a crosstown or circumferential through rout¬ 
ing between Watson Street in Bolling Field and 36th Street 
in Hillcrest; 

(2) Bridge the gap on Alabama Avenue between 11th 
Place and Stanton Road; 

(3) Provide a service within reasonable walking distance 
to all but a few family units in Camp Simms; and 

(4) Provide all the service on Alabama Avenue east of 
Naylor Road justified by the patronage coming from that 
area. 

Further, according to the Company witness, the pro¬ 
posed Route W-4 will afford a connecting line for the 
Nichols Avenue Routes A-l, 2, 3, 4, 6, 7 and 8, Route V-8, 
Routes W-6 and W-8, Route W-2, Routes C-2, C-2 and C-6. 

It is contemplated that initially a 30-minute service on 
the proposed line will be scheduled all day long, until such 
time as experience indicates the need of additional service 
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The residents of this area also suggested that the pro¬ 
posed Route W-4 be extended to Fairfax Village, or to the 
intersection of Pennsylvania Avenue and Alabama Avenue, 
instead of terminating at 36th Street. In the alternative, 
the extension of this line to 38th Street and Suitland 
Avenue was proposed. In this connection, it will be recalled 
that the Commission has had before it for a long time com¬ 
plaints from residents of 36th Street and Bangor Street 
against the present loop terminal of the bus service. The 
Company’s proposal contemplates a perpetuation of this 
loop. 

Proposed Route C-2 

The Company witness testified that the present Route 
C-2, which is the 36th Street and Alabama Avenue branch 
of the Sousa Bridge Line, is very lightly patronized and 
. duplicates service rendered by the C-6 branch in the 
vicinity of Branch Avenue and the Route C-£ branch in the 
vicinity of Naylor Road. 

The present Route W-2 serves Shipley Terrace and has 
its terminus near the intersection of 25th Street and Good 
Hope Road. 

As heretofore noted, the Company proposes to extend 
the operation of the present Route W-2 from Naylor Road 
and Alabama Avenue to Barney Circle and to 
486 designate this new route as Route C-2, Shipley 
Terrace Bus Line. This would entail the discon¬ 
tinuance of the present C-2 route from 36th Street and 
Alabama Avenue to Barney Circle. 

Residents from the Hillcrest area vigorously protested 
the elimination of the present C-2 bus route between 36th 
Street and Barney Circle, as the Company’s proposal would 
entail a transfer by those people using the C-2 service be¬ 
tween those points. 

The proposed Route C-2 would provide service, without 
the necessity of a transfer, between the Shipley Terrace 
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area and Barney Circle. The record shows that, as a 
result, the residents of 81 houses in the area along Alabama 
Avenue between Naylor Road and Branch Avenue will be 
deprived of direct service, without transfer, to Barney 
Circle. On the other hand, it was testified that the resi¬ 
dents of 734 homes would be provided with direct service 
which they do not have at present. 

Proposed Route V-8 

The Company proposes to alter the present Route V-8, 
Wheeler Road Bus Line so as to provide service on 11th 
Place in substitution for Route W-4. 

At the present time, the necessary streets are unavail¬ 
able for the rerouting of this service through Trenton 
Terrace, Therefore, the temporary route will be as de¬ 
scribed in Item 4 under the caption “Company Proposals / 1 

The Company witness testified that the present 30-minute 
nonrush and the 20-minute rush headways on Route V-8, 
and the present 30-minute all day headways on Route W-4 
in Trenton Terrace could not be preserved with but one 
bus. He further testified that the patronage of Route V-8 
and Route W-4 services east of Nichols Avenue is insuffi¬ 
cient to justify the services presently being rendered. For 
example, testimony shows that during the A.M. rush period, 
the 11 trips operated on Route V-8 provide carrying capa¬ 
city of 418 passengers, but are used by only 120 passengers. 
Likewise, on Route W-4 and W-7, trips operated provide 
capacity for 266 passengers, but such trips are patronized 
by only 119 passengers. Similar conditions exist with re¬ 
spect to trips operated during the mid-day period. 

Therefore, the Company proposes to operate but one bus 
on the new line, which will permit 30-minute service all 
day on both portions of the line and will provide capacity 
for 266 passengers in each direction during the A. M. rush 
period and 297 seats during the mid-day period. 
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Request for Elimination of 5-Cent Fare 

In support of its request for the elimination of the special 
fare of 5 cents on Route W-4, the Portland Street Bus 
Line, the Company presented certain data pertaining to the 
revenues and expenses applicable to this line. 

An income statement for the months of November and 
December 1948, reflects operating revenues of $5,735 and 
operating expenses, taxes and depreciation of $7,263. On 
the basis of these figures, a continuance of the present serv¬ 
ice on the Portland Street Line at the special fare of 5 cents 
would result in an annual loss of about $9,200. The Com¬ 
pany also estimates that the elimination of the 5-cent fare, 
with no change in the other basic factors used in its first 
computation, such as bus miles travelled and hours of bus 
operation, but allowing for a loss of patronage of 25 per 
cent which wrould follow the increased fare, would 
487 provide an annual improvement in revenues of about 
$5,500. This estimate, it w^as testified, does not take 
into account the cost of the improved service which is the 
subject of the present proceeding. 

When the special 5-cent fare, without transfer privileges, 
on Route W-4 w T as authorized, this bus line operated only 
from the entrance to Bolling Field to 11th Place and Savan¬ 
nah Street, and served as a connecting line between Bolling 
Field and other lines of the Company, primarily for the 
armed service personnel. Since that time, Route W-4 bus 
line has been extended at the southern end into Bolling 
Field and at the northern end to Congress and 11th Streets. 
These extensions of the line have resulted in the applica¬ 
tion of the special 5-cent rate to a greater extent than was 
the original purpose in establishing it. 

Overall Effect to Company Proposals 
* 

The overall effect of the Company’s proposals is dis¬ 
cussed below: 

There would be removed from the operation of the Port¬ 
land Street Line the service now furnished by that line east 
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of the intersection of Nichols Avenue and Portland Street 
to the Trenton Terrace area, but this service would be 
added to the service now furnished by the bus operating on 
the Wheeler Road route to Barnaby Terrace. No change in 
bus miles operated would result from this reconnecting of 
lines. 

Then, there would be added to the Portland Street route 
an operation from the intersection of Nichols Avenue and 
Portland Street, along Portland Street 7th Street and Ala¬ 
bama Avenue to the loop which is now used as the terminus 
of the C-2 branch of the Sousa Bridge Lines, terminating 
at 36th and Bangor Street, Southeast. The round trip 
length of this proposed extension to the Portland Street 
Line is slightly over 6 miles, and, if there be operated over 
this extension the 48 trips now operated in each weekday 
into Trenton Terrace, the total additional mileage result¬ 
ing therefrom would be about 292 bus miles per day. 

The Company also proposes to extend the operation of 
the Shipley Terrace bus route from its present terminus at 
the intersection of 25th Street and Good Hope Road along 
Naylor Road to Barney Circle. The round trip length of 
this extension is about 2.25 miles; and if the 44 trips oper¬ 
ated in weekdays over the Shipley Terrace route be thus 
extended, there would be an increase of about 99 miles per 
weekday. This, added to the increase in the W-4, Portland 
Street Line, would result in a total increase from these two 
changes of about 391 miles per weekday. 

The Company further proposes to discontinue the opera¬ 
tion of the C-2 branch of the Sousa Bridge Line. The 
round trip length of this line is slightly over 5 miles, and, 
with the 40 trips operated on weekdays, the bus miles per 
weekday are 202 for this route. This mileage, deducted 
from the 391 miles proposed to be added, would leave a net 
addition of about 189 miles per weekday resulting from the 
operation proposed by the Capital Transit Company. The 
above mileage figures do not include run-off mileage, which 
might amount to 10 per cent. 
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From information in the Commission’s files furnished 
regularly by the Capital Transit Company, it appears that 
the operation of the Sousa Bridge Lines in the month of 
January 1943 represented about 3,053 bus miles per day. 
The operation of this line in January 1949 called for the 
operation of 2,259 miles per normal weekday. In other 
words, the decrease in mileage on these lines between the 
pre-war operation and the present operation amounts to 
794 bus miles per day—slightly under 800. 

488 It appears, therefore, that the Company’s pro¬ 
posal would result in adding only 189 bus miles per 
weekday to its system total, whereas, due to war restrictions 
and diminutions in service for various reasons, nearly 800 
bus miles have been taken from the operation of the Sousa 
Bridge Lines. A large proportion of the Sousa Bridge 
Lines mileage is operated in the Hillcrest and Randle High¬ 
lands area, whose residents are vitally interested in the 
changes now proposed in connection with the proposed ex¬ 
tension of the W-4, Portland Street Line. 

Views of Interested Citizens’ Representatives 

Taking up first the associations whose request initiated 
the proceedings which resulted in the hearing held Febru¬ 
ary 7,1949, the Chairman of the Public Utilities Committee 
of the Garfield Douglass Heights Citizens Association 
testified on page 143 of the record that, “while the proposal 
does not entirely meet with our specifications and anticipa¬ 
tions, we feel that it does afford a service to a section of 
our community not now served by transit service; and that 
it culminates a 4-year effort or better on our part to get 
service for a neglected sector of the territory our Associa¬ 
tion embraces.” In general, all of the witnesses favored 
the extension of the W-4, Portland Street Line, providing 
such extension resulted in no decrease of existing service. 
This reservation applies particularly to those using the 
present C-2 Branch of the Sousa Bridge Lines. 
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Strong opposition was voiced by various witnesses to the 
abolishment of the present C-2 Line, on the grounds that it 
would deprive the residents of the Hillcrest area of the 
direct service which they now have to Barney Circle, and 
would transfer such direct service to the residents in the 
Shipley Terrace area. No objection was raised to the 
Shipley Terrace area having direct service to Barney 
Circle, but the strongest objection was raised to the taking 
away of this service from the Hillcrest area. 

Some citizens were in favor of the extension of both the 
C-2 and the W-4 Lines to Pennsylvania and Alabama 
Avenues; or, in lieu thereof, the inauguration of a loop via 
Alabama Avenue, 38th Street and Suitland Road—the claim 
being made that such a terminal loop would be a great con¬ 
venience to the residents of Fairfax Village, and would be 
a great help in transporting the junior and senior high 
school students. 

Similar requests were made by the Chairman of the 
Public Utility Committee of the Fort Davis Citizens Asso¬ 
ciation, who emphasized the necessity for retaining the 
present C-2 Line and extending it from its present terminal 
to the shopping center and postal station in the vicinity of 
the intersection of Pennsylvania and Alabama Avenues. 

Several of the witnesses proposed the extension of the 
Portland Street Crosstown Line beyond the intersection of 
Alabama Avenue and Pennsylvania Avenue to the District 
Line, so that the residents of Bradbury Heights would be 
served. 

General Considerations 

It is evident from the testimony that the Company be¬ 
lieves that a crosstown service in the southeast portion of 
Washington is necessary, on account of the considerable 
residential development in the area, followed bv frequent 
requests for service at various point in this general area. 

The Company expressed the opinion, and the residents 
of the Garfield-Douglass Heights Citizens Association 
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agTee, that the crosstown line with its operation on 
489 Alabama Avenue in their area will be of great benefit 
to them. 

The residents of Hillcrest and Fort Davis approve the 
crosstown line but do not approve any diminution in the 
present service, such as the proposed elimination of the 
C-2, 36th Street and Alabama Avenue branch of the Sousa 
Bridge Lines. 

It is necessary for all users of the Sousa Bridge Lines 
making a trip from their area to downtown Washington to 
make one transfer. Two transfers are now required for 
the trip from Shipley Terrace area to the downtown area. 

The proposal of the Company would result in the neces¬ 
sity of the present users of the C-2 branch of the Sousa 
Bridge Lines to make two transfers for a trip downtown. 

The service in the Hillcrest-Randle Highlands area has 
been decreased materially from the pre-war service and, in 
general, 30-minute base day headways apply to the Sousa 
Bridge Lines operating in this area. Where two or more 
lines operate over the same street, the headway is less than 
30 minutes in some locations, such as from the intersection 
of Naylor Road and Good Hope Road to 25th Street and 
Pennsylvania Avenue. 

In the Hillcrest and Randle Highlands area, where the 
travel is light, the closer headways cannot be justified on 
account of the carrying value or capacity but can be justi¬ 
fied on the basis of reasonably convenient service to the 
residents of the area. 

If the proposal of the Company be modified to the extent 
of extending the service of the proposed W-4 Line and of 
the present C-2 branch of the Sousa Bridge Lines to a point 
in the vicinity of Fairfax Village, terminating both of these 
services in a loop in this area, and if the Shipley Terrace 
Line be extended as proposed by the Company to Barney 
Circle, the schedules could be so arranged that there would 
be a 15-minute headway on that portion of the C-2 Line 
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between the intersection of Alabama Avenue and Naylor 
Road and a proposed terminal. If, then, the timing of the 
extended W-4 Portland Street Line were such that these 
trips made connections with the Hillcrest Line C-6 at Branch 
Avenue and with the Naylor Gardens or Shipley Terrace 

I 

Lines at Alabama Avenue and Naylor Road, the equivalent 
of a 15-minute headway would be available over an in¬ 
creased area in the Hillcrest section. 


Conclusion 

On the basis of the record before it, the Commission 
finds that: 


(a) The proposed extension of the W-4, Portland 
Street Line will give a reasonable service to the Savan¬ 
nah Heights and Camp Simms areas, which areas are 
in need of transportation, and, in addition, will provide 
a crosstown service between the Bolling Field and the 
Hillcrest areas. The use or patronage of such cross¬ 
town service is not estimated in the record and will 
be known only after a trial period of the proposed 
service. 


(b) The request of the Capital Transit Company for 
the elimination of the special 5-cent fare on the Port¬ 
land Street Line, when the line is extended to the Hill¬ 
crest area is reasonable. This special fare is not 
adaptable to extended operations such as a cross town 
line, and should be eliminated. 


490 (c) The requested extension of the crosstown serv¬ 

ice from the present terminus at 36th and Bangor 
Streets of the C-2 branch of the Sousa Bridge Lines to 
the vicinity of the intersection of Alabama and Pennsyl¬ 
vania Avenues will provide direct access to the activi¬ 
ties in Fairfax Village to those who will be served by 
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the proposed extension. It will also provide a direct 
route for those in the Fairfax Village area to all points 
in the Bolling Field area, and will bring service to an 
increased number in the Fairfax Village area. This 
service to this area has been long requested and is 
found to be in the public interest. 

(d) The number of those using the present shuttle 
bus operation serving Shipley Terrace is increasing, 
and the convenience of all in this area would be greatly 
increased by the extension of service to Commodore 
Barney Circle, as proposed by the Company. The ex¬ 
tension of the route will then provide service from this 
area to central Washington with only one transfer in 
place of the two transfers now required, and is found 
to be in the public interest. 

(e) The patrons of the C-2, 36th and Bangor Streets 
branch of the Sousa Bridge Lines, now have through 
service to Commodore Barney Circle. It is in the pub¬ 
lic interest that this service be retained and its opera¬ 
tion extended east from its present terminus to the 
vicinity of the intersection of Alabama and Pennsyl¬ 
vania Avenues. 

(f) The slight extension of the C-2 branch of the 
Sousa Bridge Lines and of the W-4, Portland Street 
Line to the vicinity of the intersection of Alabama and 
Pennsylvania Avenues will result in possibilities of 
more frequent headways over certain portions of the 
lines in the Randle Highlands-Hillcrest areas. There¬ 
fore, 

It Is Ordered: 

Section 1. That Section 1 of Order No. 3035 be amended 
to read as follows: 
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Section 1. That the Capital Transit Company be, and 
it is hereby, authorized and directed to operate bus 
service over the following route, and with the following 
headway: 

Route: 

From the gate of Bolling Field, east on Portland 
Street to 7th Street, south on 7th Street to Alabama 
Avenue, easterly on Alabama Avenue and Pennsylvania 
Avenue to Fort Davis Street, S.E., south on Fort Davis 
Street to V Street, west on V Street to 38th Street, 
north on 38th Street to Alabama Avenue, thence west¬ 
erly on Alabama Avenue to 7th Street, north on 7th 
Street to Portland Street, and west on Portland Street 
to Bolling Field gate and into Bolling Field, returning 
again to Bolling Field gate along such streets as may 
be designated by the Commanding Officer. 

Headway : 

A 30-minute headway will be operated every day in 
the week. 

Section 2. That Section 3 of Order No. 3035 and Order 
No. 3055 be, and they are hereby, revoked. 

491 Section 3. That Section 6 of Order No. 3035 be 

amended to read as follows: 

Section 6. A terminal stand shall be established on 
the south side of Pennsylvania Avenue beginning 127 
feet east of the east curb line of Alabama Avenue and 
extending east 95 feet. 

Section 4. That Section 1 of Order No. 3441 be amended 
to read as follows: 
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Section 1. That the Capital Transit Company is 
hereby authorized and directed to operate bus service 
over the following described route: 

Outbound : 

From the terminal on the north side of Raleigh Place, 
S.E., east of Nichols Avenue, west on Raleigh Place to 
Nichols Avenue, north on Nichols Avenue to Portland 
Place, east on Portland Street to 7th Street, south on 
7th Street to Alabama Avenue, east on Alabama Ave¬ 
nue to Wheeler Road, south on Wheeler Road to Barn- 
abv Terrace, east and south and southwest on Barnaby 
Terrace to the terminal on the northwest side of 
Barnaby Terrace, east of Wheeler Road. 

Inbound: 

From the terminal on Barnaby Terrace, southwest 
on Barnaby Terrace to Wheeler Road, north on 
Wheeler to Alabama Avenue, west on Alabama Avenue 
to 7th Street, Southeast, north on 7th Street to Raleigh 
Place, west on Raleigh Place, west on Raleigh Place 
to terminal east of Nichols Avenue. 

Thence again Outbound: 

From said terminal on the north side of Raleigh 
Place, S.E., east of Nichols Avenue, west on Raleigh 
Place to Nichols Avenue, north on Nichols Avenue to 
Portland Street, east on Portland Street to 7th Street, 
south on 7th Street to Alabama Avenue, east on Ala¬ 
bama Avenue to 11th Place, south on 11th Place to 
Congress Street, west on Congress Street to 10th Place, 
south on 10th Place to first alley south of Congress 
Street, thence east in said alley to terminal on the 
south side of said alley, just west of 11th Place. 
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Inbound: 

From terminal on the south side of alley just west 
of 11th Place, east on said alley to 11th Place, north 
on 11th Place to Savannah Street, west on Savannah 
Street to Wheeler Road, north on Wheeler Road to 
Alabama Avenue, west on Alabama Avenue to 7th 
Street, north on 7th Street to Raleigh Place, west on 
Raleigh Place to terminal east of Nichols Avenue. 

Section 5. That Section 2 of Order No. 3441 be amended 
by adding thereto the following paragraph: 

In the parking area south of the east end of the first 
alley south of Congress Street, beginning 24 feet west 
of the west curb of 11th Place, Southeast, and extend¬ 
ing west 50 feet, as per approval of the use of this 
space by Trenton Terrace, Inc., set out in their letter to 
the Commission dated April 25, 1046. 

Section 6. That Section 1 of Order No. 3325 be amended 
to read as follows: 

492 Section 1. That the Capital Transit Company be, and 

it is hereby authorized and directed to operate bus 
service over the following route: 

Northbound : 

From the terminal on the north side of Southern 
Avenue, east of 23rd Street, S.E., west to 23rd Street, 
north on 23rd Street, Alabama Avenue, Naylor Road, 
Good Hope Road, Naylor Road, 23rd Street, Minne¬ 
sota Avenue to Pennsylvania Avenue, thence west on 
Pennsylvania Avenue to Commodore Barney Circle. 

Southbound: 

From terminal at Commodore Barney Circle, east on 
Pennsylvania Avenue to 25th Street, south on 25th 
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Street, Naylor Road, Good Hope Road, Naylor Road, 
Alabama Avenue, 23rd Street to Congress Street, east 
on Congress Street to 25th Street, south on 25th Street 
to Southern Avenue, and west on Southern Avenue to 
the terminal east of 23rd Street. 

Section 7. That the terminal stand authorized by the 
second paragraph of Section 2 of Order No. 3325 be 
abolished. 

Section 8. That the description of the Route c-2 in Sec¬ 
tion 1 of Order No. 3066 be amended to read as follows: 

Route C-2 


Outbound : 

From terminal at Commodore Barney Circle, east on 
Pennsylvania Avenue to 25th Street, south on 25th 
Street, Naylor Road, 25th Street, Good Hope Road to 
Alabama Avenue, easterly on Alabama and Pennsyl¬ 
vania Avenues to terminal east of Alabama Avenue. 

Inbound: 

From terminal east on Pennsylvania Avenue to Fort 
Davis Street, south on Fort Davis Street to V Street 
to 38th Street, north on 38th Street to Alabama Avenue, 
westerly on Alabama Avenue to Good Hope Road, north 
on Good Hope Road, Naylor Road, 23rd Street and 
Minnesota Avenue to Pennsylvania Avenue, west on 
Pennsylvania Avenue to terminal at Commodore 
Barney Circle. 

Section 9. That Order No. 3180 be, and it is hereby, 
revoked. 

Section 10. That the terminal stand established for Route 
C-2 in Section 2 of Order No. 3066 be amended to read as 
follows: 
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Route C-2 

On the south side of Pennsylvania Avenue, beginning 
127 feet east of the east curb line of Alabama Avenue 
and extending east 95 feet. 

i 

Section 11. That this order become effective on Sunday, 
July 3, 1949. 

A True Copy : 

By the Commission: 

E. J. Milligan 
Executive Secretary 

Chief Clerk. 

493 May 4, 1949. 

In accordance with the provisions of the Act of Congress, 
approved February 27, 1931, this order has been referred 
to the Joint Board created by said Act and has been adopted 
by said Joint Board. 


SEW 

* • 

• 

Gordon R. Young 
Chairman of the Joint Board. 

• • * # * # j • 

• 
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Filed Jul 8 1949 


Motion of Capital Transit Company for Leave to Intervene as 

a Party Appellant Under Rule 24. 

Capital Transit Company, by its attorneys, moves the 
Court for an order permitting it to intervene as a party 
appellant in the above entitled action; and permitting its 
attached proposed pleading and request for relief against 
the Commission’s Order No. 3530, as amended, to be filed; 
and in support thereof states the following grounds: 

1. Section 43-705, D. C. Code, 1940, a statute of the United 
States, confers an unconditional right to intervene and 
move or plead on Capital Transit Company as an interested 
party. 
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2. The representation of the interest of Capital Transit 
Company by existing parties is or may be inadequate, and 
applicant for intervention may be bound by a judgment in 
this action. 

3. The interest and claims of Capital Transit Company 
and the main action have questions of law and fact in com¬ 
mon; and intervention by applicant will not to any 

516 extent delay or prejudice the adjudication of the 
rights of the original parties. 

Dated at Washington, D. C., this 8th day of July, 1949. 

Respectfully submitted, 

Edmund L. Jones 
Edmund L. Jones 
Colorado Building 
Washington, D. C. 

F. G. Aw ALT 
F. Gr. Await 

Daryal A. Myse 
Daryal A. Myse 
822 Connecticut Avenue, N.W. 
Washington 6, D. C. 

Attorneys for Capital Transit 
Company 

We Consent To Intervention : 

J. P. Donovan 
James P. Donovan 
Attorney for Washington, 

Marlboro and Annapolis Motor 
Lines, Inc. 

Lloyd B. Harrison 
Lloyd B. Harrison 
Counsel, Public Utilities 
Commission of the District 
of Columbia. 
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517 Filed Jul 8 1949 

Statement of Capital Transit Company Disclosing Its Interest 
and Claims and Petition of Appeal Against Order of Pub¬ 
lic Utilities Commission of District of Columbia. 

Capital Transit Company files this its Statement disclos¬ 
ing its interest and claims in the appeal herein of Wash¬ 
ington, Marlboro and Annapolis Motor Lines, Inc.; and re¬ 
questing relief, by Petition of Appeal, against Order No. 
3530 of the Public Utilities Commission of the District of 
Columbia, issued and published May 4, 1949, in its Formal 
Case No. 383, as amended by Order No. 3553, dated June 
29, 1949; and in support thereof and as reasons for the 
same states as follows: 

I. 

Capital Transit Company (“Capital Transit”) is a cor¬ 
poration duly organized and existing under the laws of the 
District of Columbia. It was formed under the provisions 
of the Merger Act (Public Res. No. 47, 72nd Congress, 
approved January 14, 1933; 47 Stats. 752, ch. 10); and it 
has acquired, constructed, and owns and operates street 
railway and motor carrier transit properties within the 
District of Columbia under the authority of that Act. 

518 Capital Transit is a “public utility”, “street rail¬ 
road corporation”, and “common carrier” by motor 

vehicle, as defined in the District Public Utilities Law (Sec¬ 
tion 8, Public Act No. 435, approved March 4, 1913; 37 
Stats. 974; Title 43, Sections 101-1007, D. C. Code, 1940), 
more particularly in Sections 43-103, 43-110, and 43-111, 
D. C. Code, 1940. 

n. 

The Appellant, Washington, Marlboro an,d Annapolis 
Motor Lines, Inc. (“W. M. & A.”) is also a “public util¬ 
ity” and a “common carrier” by motor vehicle, as defined 
in the District Public Utilities Law, and lawfully operates 
motor vehicle transit lines within the District of Columbia, 
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as more fully shown in that Appellant’s Petition of Ap¬ 
peal herein. 

in. 

The Appellee, Public Utilities Commission of the Dis¬ 
trict of Columbia (“Commission”) is an administrative 
agency or authority of the Government of the United 
States, deriving its authority under the provisions of an 
Act of Congress known as the District Public Utilities Law. 
(Sec. 8, Public Act No. 435, approved Mar. 4, 1913; 37 
Stats. 974; Title 43, Sections 101-1007, D. C. Code, 1940). 
It is not an agency or authority of the government of the 
District of Columbia; and its powers, authority, and duties 
under the District Public Utilities Law, and particularly 
Section 43-209, D. C. Code, 1940, are independent of the 
powers, authority, and duties of the government of the Dis¬ 
trict of Columbia as exercised by the Commissioners of the 
District of Columbia and the municipality known as the 
District of Columbia. 

IV. 

By its Order No. 3530, issued and published by the Com¬ 
mission on May 4, 1949, in its Formal Case No. 383, Cap¬ 
ital Transit was required, over its objection, to continue its 
existing C-2 motor bus line between Commodore Barney 
Circle and the intersection of 36th Street and Ala- 
519 bama Avenue, S. E. By such Order, Capital Transit 
was required, over its objection, to extend such C-2 
motor bus line from 36th Street along Alabama Avenue to 
the vicinity of the intersection of Pennsylvania Avenue and 
Alabama Avenue, S. E., all within the District of Colum¬ 
bia. By such Order, Capital Transit was also required to 
extend its existing W-2 motor bus line from its present 
terminus at the intersection of Good Hope Road and Nay¬ 
lor Road, S. E., to Commodore Barney Circle, along the 
route of the existing C-£ and C-2 motor bus lines of Cap¬ 
ital Transit; and to extend its proposed W-4 motor bus 
line from the proposed terminus at the intersection of 36th 
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Street and Alabama Avenue, S. E., along Alabama Avenue 
to the vicinity of the intersection of Pennsylvania Ave¬ 
nue and Alabama Avenue, S. E., all within the District of 
Columbia. The extensions of the W-2 and W-4 bus lines 
required by such Order would duplicate the existing and 
required extension of the C-2 bus line, over the objection 
of Capital Transit. There was no substantial evidence of 
record before the Commission to support such requirements 
by Order No. 3530; and such Order is not supported by 
adequate or necessary findings. 

V. 

On May 24, 1949, Capital Transit filed with the Commis¬ 
sion an application in writing requesting a reconsideration 
of the matters involved in the Commission’s Order No. 
3530. A copy of such Application for Reconsideration is 
attached hereto and made a part hereof as Exhibit A. Each 
and every error set forth in such Application for Recon¬ 
sideration are made a part hereof as reasons for the re¬ 
lief sought herein by Capital Transit. 

VI. 

By its Order No. 3546, dated June 9, 1949, in its Formal 
Case No. 383, the Commission denied the Application for 
Reconsideration of Capital Transit attached hereto as Ex¬ 
hibit A. 

520 vn. 

By its Order No. 3553, dated June 29,1949, in its Formal 
Case No. 383, the Commission amended Section 11 of Or¬ 
der No. 3530 to provide that the C-2 motor bus line con¬ 
tinue for six months after July 3, 1949, and further con¬ 
sideration by the Commission thereafter. 

vm. 

The Appellant, W. M. & A., also operates a motor bus 
line between Commodore Barney Circle and, among other 
points, the intersection of Pennsylvania Avenue and Ala- 
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bama Avenue, S. E. The required extension of the Capital 
Transit C-2 motor bus line will provide service in parallel 
with the W. M. & A. service between Commodore Barney 
Circle and the intersection of Pennsylvania Avenue and 
Alabama Avenue, S. E. Order No. 3530, as amended, re¬ 
quires an extension of the C-2 line into territory now served 
exclusively by W. M. & A. and requires a service beyond 
any undertaking of Capital Transit in a territory where it 
has no obligation to serve. The Commission’s Order No. 
3530, as amended, requiring such parallel service, would re¬ 
sult in a division of the existing and potential public use 
and patronage between the C-2 motor bus line of Capital 
Transit and the motor bus lines of W. M. & A. There is 
no public need for additional service between Commodore 
Barney Circle and the intersection of Pennsylvania Ave¬ 
nue and Alabama Avenue, S. E. Such revenues as would 
be derived from such public use and patronage would be 
insufficient to equal the cost of services rendered by both 
companies; and such revenues as are and would be received 
by Capital Transit on its C-2 line are and would be insuf¬ 
ficient to equal the cost of services rendered thereon. Such 
parallel service vrould impair the ability of both Capital 
Transit and W. M. & A. to serve the public adequately; 
and substantial and irreparable property loss, injury, and 
damage w’ould be occasioned to both companies by the op¬ 
eration of the said Order of the Commission for any period 
and pending the determination of the appeal herein; with¬ 
out any substantial benefit to the public. 

521 IX. 

The duplicating extension of the W-2 motor bus line, 
required by such Commission Order, would result in a divi¬ 
sion of the existing and potential public use and patronage 
between the W-2 line extension and the existing C-2 and 
C-2 motor bus lines along the route between Commodore 
Barney Circle and the intersection of Good Hope Road and 
Naylor Road, S. E. There is no public need for additional 
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duplicating service between Commodore Barney Circle and 
the intersection of Good Hope Road and Naylor Road, 
Sw E., along the route of the C-t and C-2 motor bus lines. 
Such revenues as would be derived from such public use 
and patronage between such points and between interme¬ 
diate points along such route would be insufficient to equal 
the cost of services rendered along such route between such 
points if either the cost of the W-2 line extension or the 
cost of the C-2 line is included. Such duplicate service 
would further impair the ability of Capital Transit to serve 
the public adequately; and substantial and irreparable 
property loss, injury, and damage would be occasioned to 
Capital Transit by the operation of such Order for any 
period and pending the determination of the appeal herein; 
without any substantial benefit to the public; unless the en¬ 
tire C-2 motor bus line were permitted to be abandoned 
forthwith. 

X. 

The required continuance of the C-2 motor bus line by 
the Commission’s Order 3530, as amended, and the failure 
of the Commission to approve the abandonment of the C-2 
motor bus line results in substantial and irreparable prop¬ 
erty loss, injury, and damage to Capital Transit. From 
its inception, the public use and the patronage of the C-2 
line has never resulted in revenues sufficient to equal the 
cost of service provided thereon. It provides parallel and 
duplicate service in an area served by the C-% and C-6 motor 
bus lines of Capital Transit; and if the W-2 and W-4 motor 
bus lines are extended as required by the Commission’s 
Order No. 3530, as amended, the C-2 line will dupli- 
522 cate such extensions. The cost of rendering the dup¬ 
licating service provided by the C-2 line is not less 
than $51,852.00 annually. There is no reasonable probabil¬ 
ity or promise that the public will provide revenues for 
service on the C-2 line sufficient to cover its costs or which 
would otherwise be compensatory within a reasonable time; 
and such revenues as may be received thereon will be di- 
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verted from other lines of Capital Transit which are ade¬ 
quate to serve the area served by the C-2 line. The con¬ 
tinuance of the C-2 line at a loss will place an unreasonable 
burden upon other Capital Transit operations within the 
District of Columbia and on its operations as a whole; and 
Capital Transit will be required to absorb the losses on the 
C-2 line out of its already inadequate revenues from the 
existing fare structure prescribed by the Commission. The 
abandonment of the C-2 line will affect only a negligible 
portion of the public who will continue to be served by the 
C-2 and the C-6 lines, and the W-2 and W-4 lines if 
extended. 


Capital Transit states on information and belief, and 
therefore avers that unless the Commission is enjoined by 
this Court the Commission intends to and will prevent or 
seek to prevent the abandonment of the C-2 line by Cap¬ 
ital Transit by the bringing of civil or criminal proceed¬ 
ings to enforce orders or to recover penalties. In prevent¬ 
ing the abandonment of the C-2 line by Capital Transit, 
the Commission is acting in excess of its statutory au- 
thoritv. 

xn. 

Unless the requirements of Sections 6 to 10, inclusive, of 
the Commission’s Order No. 3530, as amended, are sus¬ 
pended or stayed, or unless the Commission is restrained 
or enjoined from enforcing such order or preventing the 
abandonment of the C-2 line by penalty or otherwise, Cap¬ 
ital Transit will suffer the loss, injury, and damage stated 
in paragraphs VIII, IX, and X above; and such loss, injury 
and damage will continue daily. The Commission is 
523 not responsible in damages for such loss or injury 
to Capital Transit, nor to the general public it serves. 
Even a temporary compliance with such Sections 6 to 10 
of Order No. 3530, for an experimental period or other¬ 
wise, would cause such loss, injury, and damage; and 
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would be equivalent to a final adjudication in favor of the 
Commission despite the substantial issues which can only 
be determined by a full hearing on the merits. 

XIII. 

Upon the basis of the facts specified above, the operation 
of Sections 6 to 10 of Order No. 3530, as amended, and the 
prevention of and failure to approve the abandonment of 
the C-2 motor bus line by the Commission results in the 
taking of the property of Capital Transit for public use 
without just compensation and without due process of law, 
in violation of the Fifth Amendment to the Constitution of 
the United States. 

Wherefore, Capital Transit Company respectfully prays 
the Court after hearing, to enter a final order vacating the 
Commission’s Order No. 3530, as amended by Order No. 
3553, to the extent that such Orders require the continuance 
and extension of the C-2 motor bus line and the extension 
of the W-2 motor bus line of Capital Transit; or, in the 
alternative, enter an order permitting the abandonment of 
the C-2 motor bus line by Capital Transit and enjoining 
the Commission from preventing such abandonment by 
Capital Transit. 

Capital Transit Company further respectfully prays the 
Court to grant such other, further, or alternative relief as 
the nature of the case shall require and as to the Court 
may seem meet. j 

Capital Transit Company 
- By E. D. Merrill 
E. D. Merrill, 

President 

Attest: 

Wm. B. Bennett 

Wm. B. Bennett 
Secretary 

• • • * # * • • *;# 
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540 Filed Jul 19 1949 

Answer to the Petition of Appeal of Washington, Marlboro and 

Annapolis Motor Lines, Inc. 

Comes now the Public Utilities Commission of the Dis¬ 
trict of Columbia, respondent in this action, by its attor¬ 
neys, and for answer to the petition of appeal filed in this 
action by Washington, Marlboro and Annapolis Motor 
Lines, Inc., to vacate and set aside Order No. 3530 promul¬ 
gated by the respondent, says: 

As a First Defense 

The petition of appeal filed by petitioner fails to state 
a claim upon which relief can be granted. 

As a Second Defense 

1. It admits the allegations contained in Paragraph 1. 

2. It admits the allegations contained in Paragraph 2. 

3. It admits the allegations contained in Paragraph 3. 

In further answer to the allegations contained in Para¬ 
graph 3, the respondent alleges that the petitioner is also 
engaged as a common carrier in interstate commerce op¬ 
erating between points in the District of Columbia and 
various points in the State of Maryland, subject to the 
jurisdiction of the Interstate Commerce Commission, and 
that the said petitioner is also engaged as a common car¬ 
rier in intrastate commerce within the State of Maryland, 
subject to the jurisdiction of the Public Service Commis¬ 
sion of the State of Maryland. 

541 Further answer, the respondent says that approxi¬ 
mately 60 per cent of the passengers transported by 

petitioner within the District of Columbia are interstate 
passengers. 

4. It admits the allegations contained in Paragraph 4. 

For further answer, the respondent says that in its op¬ 
erations to and from the terminal at 11th Street and Penn¬ 
sylvania Avenue, N. W., the petitioner on its inbound op¬ 
eration discharges passengers between the terminal and 
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Minnesota Avenue but does not pick up passengers between 
the said points, and that on the outbound operation, it picks 
up passengers between the terminal and Minnesota Ave¬ 
nue but does not discharge passengers between the said 
points. 

5. It admits the allegations contained in Paragraph 5. 

6. It admits the allegations contained in Paragraph 6. 

7. It admits the allegations contained in Paragraph 7. 

8. The respondent denies the allegations contained in 
Paragraph 8, but alleges that the petitioner and its pred¬ 
ecessor has operated within the District of Columbia since 
1922, and that certain of its operations have been over 
streets not then served by any other transportation sys¬ 
tem. It further alleges that there is no other transporta¬ 
tion company operating over Pennsylvania Avenue, S. E., 
between 38th Street and Southern Avenue. Further, the 
respondent says that it has received many requests and has 
had several informal hearings relating to the improvement 
and extension of service in the area of Alabama Avenue 
and Pennsylvania Avenue, S. E., and the contiguous areas, 
as shown by the record certified to this Court. 

9. The respondent admits that Southeast Washington has 
grown and developed. It denies the remaining allegations 
contained in Paragraph 9. 

For further answer, the respondent alleges that the pe¬ 
titioner has invested thousands of dollars in motor buses 
and garages and office facilities and that all of such motor 
buses, garages and office facilities are used by the 
542 petitioner in its entire transportation service, includ¬ 
ing intra-District service, interstate service, intra¬ 
state service in the State of Maryland, and charter bus 
service. It further alleges that the garage and office build¬ 
ing of the petitioner is located in the State of Maryland. 

10. Respondent is without knowledge or information suf¬ 
ficient to form a belief as to the truth of the allegation that 
at the present time 30 per cent of all the petitioner’s 
patrons within the District of Columbia or more than 
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600,000 passengers per year originate or are destined for 
the stop at Alabama and Pennsylvania Avenues, S. E. It 
denies all other allegations contained in Paragraph 10. 

Further answering, the respondent says that its Order 
No. 3530 does not create duplicating service to that now 
rendered by the petitioner in the area of Alabama and 
Pennsylvania Avenues, S. E. 

11. The respondent says that the allegations in Para¬ 
graph 11 are argumentative and are irrelevant to the ap¬ 
peal from Order No. 3530, and therefore it is not required 
to answer the said allegations. 

If answer to the allegations contained in Paragraph 11 
be necessary, the respondent denies them. For further 
answer, the respondent says the petitioner has no exclu¬ 
sive right to render service in any part of the District and 
that it has no territory in which it has rights superior to 
the public interest. 

The respondent further says that Order No. 2124 was 
issued by it on December 9, 1941, after the petitioner had 
objected to the extension of service by Capital Transit 
Company to 36th and Bangor Streets, S. E.; that upon ap¬ 
plication for reconsideration and request to be heard upon 
Order No. 2124, the respondent Commission reopened the 
proceeding and permitted the petitioner herein to be heard, 
after which, upon the basis of the reopened record, the 
respondent promulgated Order No. 2187 in which it found 
that public convenience and necessity required the exten¬ 
sion of transportation service to 36th and Bangor Streets, 
S. E., and that its Order No. 2124 should be affirmed. The 
respondent alleges that upon the promulgation of 
543 Order No. 2187, the petitioner herein appealed from 
the said order, which appeal was not prosecuted and 
was dismissed by praecipe. The respondent specifically 
denies the allegation that the petitioner was recognized by 
the respondent as being a necessary party to the proceed¬ 
ing in which Orders Nos. 2124 and 2187 were promulgated. 
It alleges on the contrary, that in its answer to such an 
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allegation in the appeal filed in that proceeding, it denied 
the petitioner herein was affected by Orders Nos. 2124 and 
2187. The respondent further alleges that in the appeal 
from the said Orders Nos. 2124 and 2187, the petitioner 
herein alleged that the Commission’s orders were void for 
lack of statutory notice, that it created a competitive and 
duplicate service with that of the petitioner and that it 
would deprive petitioner of its patronage and of its earn¬ 
ings without compensation of law, as it has alleged in the 
petition of appeal in this action. 

12. In answer to Paragraph 12, the respondent says that 
the allegations contained therein are irrelevant to the ap¬ 
peal from Order No. 3530 and require no answer. 

13. In answer to the allegations contained in Paragraph 
13, the respondent says that the allegations are irrelevant 
to the appeal from Order No. 3530 and require no answer. 

14. The respondent admits that on February 2, 1949, 
after information as to the proposed changes in routing 
was furnished to the Citizens Associations well in ad¬ 
vance of the hearing date, a hearing was held “In the 
Matter of Bus Service of the Capital Transit Company in 
Southeast Washington” in Formal Case No. 383, as a re¬ 
sult of which the respondent issued its Order No. 3530 es¬ 
tablishing a new terminal for the C-2 and W-4 routes of 
Capital Transit Company in the vicinity of Alabama and 
Pennsylvania Avenues, S. E., and that such hearing was 
without statutory notice to the petitioner in this action. 
It denies the remaining allegations contained in Para¬ 
graph 14. 

For further answer, the respondent says that route W-4 
of Capital Transit Company constitutes a periph- 
544 eral crosstown line in Southeast Washington extend¬ 
ing from Pennsylvania and Alabama Avenues to 
Bolling Field serving community areas and connects with 
existing transportation lines; that route W-4 is not com¬ 
petitive with petitioner’s lines; that route C-2, as proposed, 
connects with petitioner’s lines at only one point and does 
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not compete for traffic at any other point on petitioner’s 
lines and that if any loss ensues to petitioner as a result 
of such competition it is a loss to petitioner for the public 
interest. 

Further answering, the respondent says that it was un¬ 
der no legal obligation to give specific notice to the peti¬ 
tioner of its intention to hold a hearing in relation to the 
extension and improvement of the bus service of Capital 
Transit Company in Southeast Washington, and that the 
said petitioner has no cause to complain that it did not re¬ 
ceive a specific notice of such hearing. Further answering, 
the respondent says that notice of the hearing dated De¬ 
cember 10, 1948, was legally issued and publicized by post¬ 
ing a copy thereof on the bulletin board on the first floor 
of the District Building and was duly publicized in the local 
press; that on January 5, 1949, a second notice consoli¬ 
dated two proceedings and continued the said hearing from 
January 24, 1949, to February 2, 1949, and that the said 
notice of consolidation of the proceedings and notice of 
hearing was. legally issued and posted on the bulletin board 
on the first floor of the District Building and duly pub¬ 
licized in the local press; that the petitioner had actual 
notice of the proceedings in Formal Case No. 383, and that 
its Traffic Manager appeared at the proceedings in the said 
Formal Case No. 383 which resulted in the promulgation 
of Order No. 3530 as shown by Exhibit A attached hereto 
and made a part hereof; that the said petitioner with the 
actual notice of the said proceeding failed to avail itself of 
the opportunity to be heard in such proceeding, if it so 
desired or had any right to be protected or established. 

For further answer, the respondent says that the 
545 petitioner herein does not render any transportation 
service along Alabama Avenue or 38th Street, S. E., 
over which Capital Transit Company has been ordered to 
render local service on routes C-2 and W-4. 

15. Respondent admits that it did not furnish to the pe¬ 
titioner a copy of said Order No. 3530, extending Capital 
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Transit service from 36th Street to Alabama Avenne and 
Pennsylvania Avenue, S. E. It denies the remaining alle¬ 
gations in Paragraph 15. 

16. The respondent admits that the petitioner on June 2, 
1949, filed with the respondent an application for recon¬ 
sideration of Order No. 3530, as alleged in Paragraph 16 
of the complaint, and that a copy of said application is at¬ 
tached to the petition of appeal as Exhibit C, and requested 
that all the testimony taken in Formal Case No. 383 be 
expunged from the record. Respondent admits that as 
grounds for reconsideration, the petitioner stated substan¬ 
tially as set out in subparagraphs (1) to (4) of Paragraph 
16. The respondent denies the remaining allegations of 
Paragraph 16, and specifically denies the grounds set forth 
in the application for reconsideration and in subparagraphs 
(1) to (4) of the said paragraph. 

In further answer to the allegations contained in Para¬ 
graph 16, the respondent alleges that the petitioner’s ap¬ 
plication for reconsideration of Order No. 3530 did not re¬ 
quest that the proceedings in Formal Case No. 383 be re¬ 
opened nor did said petitioner request that it be granted 
a hearing upon the matters complained of in the said ap¬ 
plication. The application for reconsideration prayed the 
respondent to vacate and rescind its Order No. 3530 and 
declare it to be a nullity and that all testimony taken in 
connection with the matter be expunged from the record. 
The petitioner did not seek a hearing or administrative 
determination upon any issue involved in said Formal Case 
No. 383. 

17. In answer to Paragraph 17, respondent says that the 
allegations contained therein are immaterial to the peti¬ 
tioner’s appeal and require no answer. 

546 18. In answer to the allegations contained in Para¬ 

graph 18, the respondent says that the allegations 
are irrelevant and immaterial to the petitioner’s appeal. 
It admits that on June 9,1949, by Order No. 3546, it denied 
the application for reconsideartion filed by Capital Transit 
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Company. It denies the remaining allegations contained 
in Paragraph 18. 

The respondent alleges that in its opinion accompany¬ 
ing Order No. 3546 it expressed the opinion that unneces¬ 
sary duplication of service is neither economical nor wise 
and that it would amend its Order No. 3530 to provide that 
the continuation of the existing C-2 bus line of Capital 
Transit Company and its extension from its present ter¬ 
minus would be for an experimental period of six months, 
as alleged in said Paragraph 18. The respondent further 
alleges that it did, by Order No. 3553, amend the said Or¬ 
der No. 3530 to provide for the continuation and extension 
of the said C-2 bus line for an experimental period of six 
months. 

19. In answer to the allegations contained in Paragraph 
19, the respondent admits that on June 13, 1949, it denied 
the application filed by the petitioner herein on June 2, 
1949, for reconsideration of its Order No. 3530. It denies 
the remaining allegations of the said paragraph. 

For further answer, the respondent says that the appli¬ 
cation for reconsideration filed by the petitioner herein did 
not request that the record in Formal Case No. 383 be re¬ 
opened nor did it request that petitioner be afforded an 
opportunity for a hearing. The petitioner has not re¬ 
quested any administrative action upon the claims it 
asserts. 

20. Respondent denies the allegations contained in Para¬ 
graph 20. 

21. The respondent denies each and every allegation con¬ 
tained in subparagraphs (a) to (d) of Paragraph 21 of the 
petition of appeal. 

For further answer, the respondent says that the peti¬ 
tioner had actual notice of the proceeding in Formal 
547 Case No. 383 and that its Traffic Manager attended 
the hearings, as shown by Exhibit A attached hereto. 
Respondent further alleges that the proceeding in Formal 
Case No. 383 was a general investigation of the need for 
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improvements and extensions of transportation service in 
Southeast Washington; that such investigation had been in 
progress by informal proceedings and conferences for a 
considerable period of time; and that the demands for im¬ 
provements and extensions of service came from residents 
in various sections of Southeast Washington who did not 
have adequate transportation service; that the notice of 
hearing and continued hearing, as well as Order No. 3530, 
show that this proceeding was a comprehensive proceeding 
involving the demands of public convenience and necessity 
in the general area of Southeast Washington, as shown by 
testimony of record in the proceeding of February 2, 1949, 
certified to this Court. 

22. The respondent denies the allegations contained in 
Paragraph 22. 

23. For further answer to the petition of appeal, the 
respondent says that the proceeding in Formal Case No. 
383 involved a comprehensive investigation of the trans¬ 
portation requirements in Southeast Washington, being 
generally the territory lying south of Pennsylvania Ave¬ 
nue and east of Anacostia River; that transportation in 
this area has been established as developments and trans¬ 
portation facilities would permit; that at the present time 
there are no direct transpotration routes from the area 
along Pennsylvania Avenue, S. E., to the lower end of the 
southeast section serving Bolling Field; that the routes es¬ 
tablished by Order No. 3530 constitute a direct route be¬ 
tween Pennsylvania and Alabama Avenues, S. E., and 
Bolling Field, serving the intermediate developments along 
the route, as well as reestablishing east-west routes across 
Anacostia River to serve the Navy Yard, downtown Wash¬ 
ington and other areas within the District of Columbia; 
that the proposed route W-4 constitutes the only crosstown 

transportation system in Southeast Washington. 
548 The respondent further says that the representation 

of the various Citizens Associations, groups and in¬ 
dividuals of the southeast area who entered appearances in 
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the proceeding before the Commission is indicative of the 
great public interest involved in the proceedings from 
which Order No. 3530 resulted. The respondent further 
alleges that the routes established by Order No. 3530 are 
required by public convenience and necessity. 

Wherefore, the respondent prays that the petition of ap¬ 
peal be dismissed. 

Vernon E. West 
Vernon E. West 
General Counsel 

Lloyd B. Harrison 
Lloyd B. Harrison 
Counsel 

Attorneys for Respondent 
Public Utilities Commission 
for the District of Columbia 
District Building 
Washington 4, D. C. 

550 Filed Jul 25 1949 

Answer to Petition of Appeal of Intervenor Capital Transit 

Company. 

Comes now the Public Utilities Commission of the Dis¬ 
trict of Columbia, respondent in the above stated action, 
by its attorneys, and for answer to the petition of appeal 
of intervenor Capital Transit Company, says: 

As a First Defense 

The petition of appeal fails to state a claim upon which 
relief can be granted. 

As a Second Defense 

1. It admits the allegations contained in Paragraph I. 

2. It admits the allegations contained in Paragraph II. 
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3. It admits that it is an administrative agency or au¬ 
thority deriving its authority under the provisions of an act 
of Congress as alleged in Paragraph III. As to the other 
allegations in the said paragraph, the respondent says that 
they are conclusions of law which require no answer. 

I 

4. It admits all the allegations in Paragraph IV except 
those contained in the last two sentences, which it denies. 

Further answering, the respondent says the intervenor 
by its application in Formal Case No. 383 requested 
551 authority to extend its existing W-2 bus line from 
its present terminus at the intersection of Good 
Hope Road and Naylor Road, S.E., to Commodore Barney 
Circle, along the route of its existing C-2 and C-2 bus lines 
and to rename the proposed extended W-2 line C-2 line, to 
abandon the existing C-2 line, and thus operate the pro¬ 
posed C-2 line (W-2) and C-2 line over the same streets, 
rendering a duplicating service from the intersection of 
Good Hope Road and Naylor Road to Commodore Barney 
Circle. 

Further answering, the respondent alleges that the ex¬ 
tension of the existing W-2 and W-4 bus lines does not 
constitute duplicating services over the existing C-2 line 
except from the intersection of Good Hope Road and Naylor 
Road to the terminal at Barney Circle, (now served by both 
C-2 and C-2 lines), but that on the contrary the W-2 line 
required by Order No. 3530 extends from the Shipley Ter¬ 
race area at Southern Avenue to Barney Circle where it 
connects with and affords a transfer facility to bus and 
street car lines of the intervenor serving all parts of the 
District of Columbia west of Anacostia River; that the 
extension of the W-4 line is merely an extension of the serv¬ 
ice from the intersection of 36th Street and Alabama Ave¬ 
nue, S.E., (proposed by the intervenor as the terminus of 
W-4) a distance of approximately 3^4 blocks, to the inter¬ 
section of Alabama and Pennsylvania Avenues, S.E., 
through an area not now served by the intervenor, or any 
other transportation company. The respondent further 
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alleges that there is a great development in the area to be 
served by the extension of the W-4 line which requires the 
operation of the intervenor’s lines in order to give reason¬ 
ably adequate and necessary service to this area. The 
respondent further alleges that at the present time resi¬ 
dents from the area of Pennsylvania and Alabama Avenues, 
S.E., and the Hillcrest area are required to make circuitous 
and unnecessarily long rides in order to reach Anacostia, 
Bolling Field, and the communities of Washington High¬ 
lands, Savannah Heights, Camp Sims, and Shipley Terrace; 
that the establishment of route W-4 constitutes a peripheral 
crosstown line in Southeast Washington, being that 
552 area described by the intervenor’s witness as the 
area southeast of the Anacostia River, bounded by 
Pennsylvania Avenue on the northeast, the Maryland line 
on the southeast and the Potomac River on the west (Tr. 
7 of proceedings of February 2,1949). Respondent further 
alleges that the intervenor has known for a considerable 
period of time of the residential development in the area 
and of the necessity for additional transportation service 
in Southeast Washington, and that it has participated in 
several informal hearings before the Public Utilities Com¬ 
mission with representatives of the various communities in 
the area looking to the improvement and extension of serv¬ 
ice in the rapidly growing residential areas, and that inter¬ 
venor’s recommendations to the Commission on October 
28, 1948, recognized the necessity for improvements and 
extensions of service in the southeast area, as shown by the 
record certified to this Court. 

That public convenience and necessity require improve¬ 
ments in transportation service in Southeast Washington is 
clearly demonstrated in the record certified to this Court 
by the number of citizens associations, groups, and individ¬ 
uals who entered appearances in the proceedings before the 
Commission and testified to the needs for improvements 
and extensions of service, including the necessity of exten¬ 
sion of intervenor’s lines from 36th Street and Alabama 
Avenue to Pennsylvania and Alabama Avenues. 
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Further answering, the respondent says that the inter- 
venor has many different routes operating in large part 
over the same streets in many parts of the District of 
Columbia; at the present time routes C-2 and C-2 operate 
over the same streets for most of their respective distances 
from Southeast Washington to Barney Circle; routes W-6 
and W-8 constitute a two-direction operation over the same 
streets for the greater part of their respective distances, 
and routes W-2 operates over a small segment of the same 
routes; routes A-l, A-2, A-3, A-4, A-6, A-7, A-8 operate 
over the same routes from Southeast Washington via 
Nichols Avenue, Anacostia Bridge, 11th Street, K 
553 Street, Virginia Avenue, 4th Street and E Street, 
S.E., Canal Street and 2nd Street, S.W., and 2nd 
Street and Pennsylvania Avenue, N.W., but serving differ¬ 
ent outlying areas, just as W-2 and C-2 required by Order 
No. 3530 will serve different outlying areas. Routes A-2, 
A-4, A-6, A-7, A-8 operate over the same route from the 
intersection of First Street and Nichols Avenue, S.E., 
through Anacostia, across Anacostia River to the inter¬ 
section of Pennsylvania Avenue and Constitution Avenue, 
N.W., but they serve different terminal areas in the east, 
while A-2, A-4, A-5, A-6 and A-8 serve the same terminal 
area in downtown Washington in the Government Triangle. 
Each separate route has been found necessary to serve the 
public in various outlying areas, even though they operate 
over the same streets for most of their distances, and the 
intervenor does not complain that such operation consti¬ 
tutes duplicate service. Other lines, such as the L-2, L-4, 
L-5 and L-7, serve the same areas and operate over the same 
streets for a considerable part of their distances, but they 
are designed to meet transportation requirements, and they 
are not considered by the intervenor as duplicating services. 

5. The respondent admits that a copy of an application 
for reconsideration filed by the intervenor with the Com¬ 
mission on May 24, 1949, is attached to the petition of 
appeal as Exhibit A. It denies the remaining allegations 
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contained in Paragraph V and specifically each and every 
allegation of error set forth in the application for recon¬ 
sideration. 

Further answering, the respondent says that the applica¬ 
tion for reconsideration did not ask the Commission to 
reconsider all of the matters involved in its Order No. 
3530, but that on the contrary, it requested the Commission 
to reconsider and rescind its order which required the con¬ 
tinuation of the C-2 line and the extension of the C-2 and 
W-4 lines from the intersection of 36th Street and Alabama 
Avenue to Pennsylvania and Alabama Avenues, S.E. 


6. It admits the allegations contained in Paragraph VI. 

Further answering, the respondent says that by Order 
No, 3553 it amended Order No. 3530 by continuing 
554 route C-2 for an experimental period of six months 
“at which time the Commission will make further 
determination with respect to the operation of route C-2”; 
that to the extent that Order No. 3530 requires the opera¬ 
tion of route C-2, it is an investigatory order, not final in 
effect, and will not become final until the experiment and 
investigations are completed, and by reason thereof the 
intervenor has no cause to complain in that respect. 


7. It admits the allegations contained in Paragraph VII 
and alleges that because thereof Order No. 3530 as so 
amended is not a final order as it relates to the operation 
of route C-2, and that the intervenor has no cause to com¬ 
plain in respect thereof. 

8. It admits that appellant, Washington, Marlboro and 
Annapolis Motor Lines, Inc., operates a bus line between 
Commodore Barney Circle and, among other points, the 
intersection of Pennsylvania and Alabama Avenues, S.E., 
and that Order No. 3530 requires an extension of inter¬ 
venor’s C-2 line to the intersection of Pennsylvania and 
Alabama Avenues, S.E. It denies the remaining allega¬ 
tions contained in Paragraph VIII. 
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Further answering, the respondent says that intervenor 
has an obligation to serve the residents of the District of 
Columbia in whatever territory public convenience and 
necessity require; that neither it nor the original petitioner 
has an exclusive territory nor exclusive rights to serve a 
particular section contrary to the public interest, or to 
pick and choose the areas it desires to serve; that as a 
common carrier both the intervenor and the petitioner are 
required to serve the public indiscriminately without the 
right to pick and choose the areas to be served. 

Further answering, the respondent says that the exten¬ 
sion of routes C-2 and W-4 from 36th Street and Alabama 
Avenue to Pennsylvania and Alabama Avenues, S.E., does 
not constitute a parallel service to that operated by the 
original petitioner in this action; that C-2 is designed to 
serve the areas presently served by the intervenor and to 
extend its service to an area not now served by any 
555 transportation system, and that route W-4 will oper¬ 
ate over a north-south direction as a peripheral 
crosstown line connecting the area of Pennsylvania and 
Alabama Avenues, S.E., with existing bus routes of the 
intervenor and serving the intermediate community areas 
and into Anacostia and Bolling Field in areas that are not 
served by the original petitioner in this action. The re¬ 
spondent further says that the extension of C-2 and W-4 
lines, except for the terminal loop at Alabama and Pennsyl¬ 
vania Avenues, S. E., will render service no more parallel to 
that of the original petitioner than does the intervenor now 
render over its C-2 and C-6 lines. Intervenor’s C-6 line 
now renders a duplicate and competing service with the 
petitioner on Pennsylvania Avenue between Branch Avenue 
and Minnesota Avenue, S.E., extending into the terminal 
at Barney Circle, the same terminal served by lines of the 
petitioner; that the C-2 and W-4 lines of intervenor will not 
operate over any of the routes now operated by the peti¬ 
tioner except for the terminal at Alabama and Pennsylvania 
Avenues, S.E., until the C-2 line reaches Pennsylvania and 
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Minnesota Avenues, S.E., where it now operates over the 
same line as the petitioner. 

9. It denies the allegations contained in Paragraph IX. 
Further answering, it says that the W-2 line of the inter- 
venor, as required by Order No. 3530, would operate over 
the same streets for only part of the distance that the C-2 
and C-2 lines of intervenor now operate over to reach 
Barney Circle where C-2 and C-2 now terminate, but that 
at the eastern terminal of each they serve entirely different 
outlying areas, just as the “A” lines of the intervenor do 
in Southeast Washington, and the intervenor does not com¬ 
plain that the present duplicate operation constitutes a 
duplicating service. 

10. It denies the allegations contained in Paragraph X. 
Further answering, respondent says that the C-2 line is ex¬ 
tended by Order No. 3530 only about &/> blocks through an 
area not now served by any transportation company, and 
that its service from that area into Barney Circle would 
not constitute a duplicating service with the W-4 line be- 

‘ cause the W-4 would operate from Alabama and 
556 Pennsylvania Avenues to Bolling Field, and that it 
would not constitute a duplication of W-2 line because 
W-2 line would operate from the Shipley Terrace area at 
Southern Avenue into Barney Circle, serving a wholly dif¬ 
ferent area not now served by any other transportation line. 

11. It denies the allegations contained in Paragraph XI. 
Further answering, it alleges that Ordei No. 3553 shows 
that the continued operation of C-2 line of the intervenor 
is on an experimental basis and the determination of its 
continuance rests upon the requirements of public conveni¬ 
ence and necessity. 

12. It denies the allegations contained in Paragraph XU, 
except the allegation that the Commission is not responsible 
in damage for loss or injury to the intervenor. Further 
answering, the respondent says that it has a statutory 
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administrative duty to perform in accordance with the pub¬ 
lic interest. 

13. It denies the allegations contained in Paragraph XIII. 

14. The respondent alleges that the proceeding in For¬ 
mal Case No. 383 from which Order No. 3530 resulted was 
a comprehensive investigation instigated initially by vari¬ 
ous citizens associations, groups and individuals, and by 
the intervenors, for the purpose of improving and extend¬ 
ing service recognized by the intervenor as necessary to 
give adequate service to Southeast Washington; that the. 
intervenor knew of such public needs and participated in 
several informal hearings before the Commission and that 
its request of October 28,1948, which resulted finally in the 
hearing in Formal Case No. 383, was a comprehensive 
undertaking as a result of the various separate investiga¬ 
tions for improvement and extension of service in various 
community areas in Southeast Washington; that the inter¬ 
venor as a common carrier has no legal right to pick and 
choose the areas to be served in the District of Columbia, 
and that public convenience and necessity require the opera¬ 
tion of the service required by Order No. 3530. 

557 Wherefore, the respondent prays that the petition 
of appeal of the intervenor be dismissed. 

Vernon E. West 
Vernon E. West, 

General Counsel 

Lloyd B. Harrison, 

Lloyd B. Harrison, 

Counsel 

Attorneys for Respondent, 
Public Utilities Commission 
of the District of Columbia, 
District Building, 
Washington 4, D. C. 
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569 Filed Apr 13 1950 

Opinion of Judge McLaughlin 

Nature of Case 

This is an appeal by the Washington, Marlboro and 
Annapolis Motor Lines, Inc., hereinafter called W. M. & A., 
from the orders of the Public Utilities Commission of the 
District of Columbia, hereinafter called the Commission, 
in proceedings designated as P.U.C. No. 3489, Formal Case 
No. 383. The subject matter of the proceedings and orders 
is “bus service of the Capital Transit Company in South 
East Washington, District of Columbia,” as hereinafter 
more specifically set forth. By application and order of 
this Court pursuant thereto Capital Transit Company, 
hereinafter called C. T. C., was granted leave to intervene 
in this action as a party appellant 

Statement of Facts 

The Washington, Marlboro and Annapolis Motor Lines 
was organized as a Delaware Corporation in 1926. Since 
that time it has operated routes in the District of 

570 Columbia under the authority of the Public Utilities 
Commission of the District of Columbia, and at rates 

of fare fixed bv that Commission. The routes of service 
maintained by the W.M.&A. line are between a western 
terminus at 11th and Pennsylvania Avenue, N.W. and 
various points along Pennsylvania Avenue, S.E. east of the 
Anacostia River and along Suitland Road, Bowen Road, 
Southern Avenue and Alabama Avenue, all in the south¬ 
east section of Washington. The line also operates a local 
service between Bradbury Heights, S.E. and Commodore 
Barney Circle at 17th and Pennsylvania Avenue, S.E. There 
is in operation a free transfer service between W.M. & A. 
buses and the buses and street cars of the Capital Transit 
Company at Pennsylvania and Branch Avenues, Minne¬ 
sota and Pennsylvania Avenues, and at Commodore Barney 
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Circle. The effect of the said routes is to provide direct 
service to downtown Washington, or by reason of the free 
transfer system to provide service by connecting carrier to 
any part of Washington. 

In April 1942, after a hearing in which W.M. & A. was 
recognized as a necessary party (see P.U.C. #3269, Formal 
case #310), the P.U.C. issued Order #2167 which permitted 
the Capital Transit Company to extend its then existing 
line by moving its eastern terminus of the C-2 line from a 
loop at 32nd and Alabama Avenue to a loop at 36th and 
Alabama Avenue, S.E. The W.M. & A. appealed to this 
Court from that order but after W.M. & A. had made an 
independent investigation which revealed that the compe¬ 
tition offered by the Capital Transit Company at its new 
terminus would not result in too great a disadvantage, the 
appeal was not prosecuted. 

571 In May 1948 an informal hearing was conducted 
by the P.U.C. in connection with the request of cer¬ 
tain residents on the loop established at 36th and Alabama 
Avenue, S.E. for a relocation of said loop. The W.M. & A. 
was notified of this hearing and appeared. Following this 
hearing the P.U.C. announced that the matter would be con¬ 
sidered further and a decision reached as to whether or not 
a formal hearing would be held. 

On December 10, 1948, the P.U.S. issued “P.U.C. #3489, 
Formal case #383” which was captioned “Notice of Hear¬ 
ing” “In the matter of Bus Service of the Capital Transit 
Co. in Southeast Washington”. This notice recited that 
a hearing had been held pursuant to a request for service 
desired in the vicinity of Alabama Avenue and 15th Street, 
S. E. submitted by the Garlield-Douglass Heights Citizens’ 
Association; that certain modifications of the original re¬ 
quest had been received; and that the Capital Transit 
Company had submitted certain proposals for changes in 
the existing service in that area; and that in view of these 
circumstances the P.U.C. proposed to hold a formal hearing 
on the proposals of the Capital Transit Company and cer- 
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tain modifications thereof. The proposals of the Capital 
Transit Company were 

1) . The extension of the W-4 line. 

2) . The extension of the existing W-2 line and the 

change in its designation to C-2. 

3) . The discontinuance of the existing C-2 line as such. 

4) . The discontinuance of the existing V-8 line and its 

substitution being designated W-2, as noted in pro¬ 
posal 2 above. 

572 On January 5, 1949 the P.U.C. consolidated the 
above proceeding with a request for elimination of 
the special five cent fare on route W-4 and continued the 
hearing to February 2, 1949 in order to allow further time 
to consider the consolidation proceedings. The P.U.C. con¬ 
tends that this notice was posted in the District Building 
and was publicized in the press. W. M. & A. contends that 
it received no notice either actual or statutory, and argues 
further that the notice did not offer anv information as to 
the scope which the hearing covered in the way of the 
establishment of competitive service by C.T.C. 

As a result of the above hearing on May 4, 1949, the 
P.U.C. issued its Order #3530 which established a new 
terminus for the existing Capital Transit line C-2 by ex¬ 
tending the line to Pennsylvania and Alabama Avenues, 
S. E.; extended Capital Transit’s W-2 line from its existing 
terminal, along the same route of the C-2 line to Barney 
Circle; extended the Capital Transit’s W-4 line from its 
existing terminal to the intersection of Alabama and Penn¬ 
sylvania Avenues, S. E. 

Both W. M. & A. and Capital Transit filed applications 
for reconsideration pursuant to Section 43-704 of the Dis¬ 
trict of Columbia Code. By Orders Nos. 3546 and 3547, 
dated June 9, and 13, 1949, respectively, these applications 
for reconsideration were denied by the Commission. W. 
M. & A. contends that it was not furnished with P.U.C. 
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Order #3530 and learned of the order from newspaper 
sources. P.U.C. admits that it furnished W.M. & A. no 
copy of said order. 

On June 29, 1949 by Order #3553 the Commission 
amended its Order #3530 to require the continuance and 
extension of C-2 line for an experimental period of six 
months. 

573 On July 1,1949 the W.M. & A., pursuant to section 
43-705 of the District of Columbia Code, filed its 
appeal in this Court from P.U.C. Order #3530 as amended 
by #3546 and #3547. Since its appeal is based upon its 
application for reconsideration the following points relied 
upon in its application are argued upon this appeal: 

1) . P.U.C. Order #3530 and the proceeding in Formal 

Case #383 are void for failure to give statutory 
notice to the W.M. & A. 

2) . The said order and proceedings are void for failure 

to make the applicant a party to the proceedings. 

3) . The proceedings are void in that order #3530 

illegally sets up competitive service to the service 
of W. M. & A. without the said Commission having 
given to W.M. & A. an opportunity to take part 
in the proceedings resulting in the establishment of 
such competitive service. 

4) . Order #3530 is illegal and confiscatory, and de¬ 

prives the W. M. & A. of its rights and property 
without compensation or due process of law. 

The petitioner asked the Court to suspend the Order 
#3530 pending final determination of the appeal, and to 
vacate the order and set aside the proceedings held in 
Formal Case #383. The suspension of the order was 
decreed by this Court on July 1,1949. 

The answer of P.U.C. denies that the petition stated a 
cause of action; admits that the proceeding in case #383 
was without statutory notice to the W. M. & A. but alleges 
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that such notice nas not necessary, and denies that W.M. 
& A. was a necessary party to the proceedings; denies that 
the routes created by Order #3530 are competitive with 
with the petitioner’s lines; and asserts that an 
574 official of the W.M. & A. was present at the pro¬ 
ceedings. The Answer of the Commission also 
alleged that the application of W. M. & A. for reconsidera¬ 
tion was not in the proper form and as a result thereof the 
petitioner failed to exhaust his administrative remedies. 

Meanwhile the Capital Transit Company w T as permitted 
to intervene in the action. This intervenor also asked the 
Court to vacate Order #3530 or in the alternative to enter 
an order permitting the abandonment of the C-2 line, and 
enjoining the Commission from preventing such abandon¬ 
ment 


Applicable Provisions of District of Columbia Code and 

P.U.C. Rules of Procedure 

Title 43 of the District of Columbia Code (1940 Ed.) 
regulates the Public Utilities Commission in the District 
of Columbia, and prescribes the procedure to be followed 
in proceedings before the Commission and on appeal from 
orders of the Commission. 

Section 409 contemplates a hearing before the Commis¬ 
sion when a complaint has been lodged with it against the 
public utility. Section 410 requires the utility to be given 
ten days notice of hearing. 

Section 414 provides that whenever the Pnblic Utilities 
Commission itself believes that an investigation should be 
made of any matter relating to any public utility or any 
public need it may summarily on its own motion make 
such an investigation. Section 415 provides that if after 
such an investigation is made the Commission is satisfied 
that a formal hearing should be conducted “it shall furnish 
such public utility interested a statement notifying 
575 such public utility of the matters under investiga¬ 
tion”. Section 416 provides that “notice of the time 
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and place for such hearing shall be given to the public 
utility interested and to such other interested persons as 
the Commission shall deem necessary” 

Section 704 grants any public utility or any other person 
affected by an order of the Commission the privilege to file 
an application for reconsideration. 

Section 705 provides for appeal from a denial of the ap¬ 
plication of reconsideration to the United States District 
Court. 

There is no statutory directive for the manner of the 
giving of notice. Chapter 8 of the Rules of Practice and 
Procedure before the P.U.C. provides that notice shall be 
served upon all parties and copies filed with the Commis¬ 
sion. Such rules make no provision for the serving of 
notice by publication. 

I 

Points Relied Upon By Appellant 

AND INTERVENOR 

The points relied upon by the appellant W.M. & A. and 
intervenor, C.T.C. in their respective appeals from the 
order of the P.U.C. and upon which they base their con¬ 
tention that said order should be rescinded are as follows: 

Points relied upon "by W. M. & A. 

1) . The proceedings and orders in P.U.C. Formal Case 

No. 383 are void for failure to give statutory notice 
to W.M. & A. 

2) . Said proceedings and orders are void for failure 

to make W.M. & A. a party to the proceeding in 
P.U.C. Formal Case #383. 

3) . The said proceeding and Order #3530 are void in 

that said order set up competitive service to 
W.M. & A. without P.U.C. having given W.M. & A. 
an opportunity to take part in the proceeding re¬ 
sulting in the establishment of the same. 
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576 4.) P.U.C. Order #3530 is illegal and confiscatory 

and deprives W.M. & A. of its rights and property 
without due process of law. 

The points relied upon by C.T.C . are : 

1) .P.U.C. has no power to order extension of a line 

into an area in which C.T.C. has not made an appli¬ 
cation to extend its line. 

2) . That the order requiring the extension of C-2 and 

the establishment of W-4 without adequate findings 
or supporting evidence is in violation of Section 
43-411 of the District of Columbia Code for 1940, 
and of Section 9(a) of the Administrative Code. 

3) . That the order extending the C-2 line is void and 

results in lack of due process because of failure to 
give C. T. C. adequate notice that such extension 
was contemplated by the scope of the hearing. 

The points relied upon by the W. M. & A. in the opinion 
of the Court resolves itself into the question as to whether 
the position of the W. M. & A. in the situation involved in 
the hearing, is such as to require that notice of the hearing 
resulting in the order from which the appeal has been taken, 
is required in order to accord to the W. M. & A. due process 
of law to which it is entitled. 

In order to determine whether the rights of W. M. & A. 
in the premises have been invaded, it is necessary to con¬ 
sider what interests of W. M. & A. if any, were in- 

577 volved in the hearing of which it was not given notice, 
and the effect upon the rights of W. M. & A. of fail¬ 
ure to receive notice. It is the contention of W. M. & A. that 
30% of all its patrons originate or are destined for a stop 
in the vicinity of Fairfax Village, and that the effect of the 
order of the Commission extending the C-2 and W-4 lines 
of C.T.C. will be to create a competitive transportation 
situation in the Fairfax Village area, which was not then 
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and which is not now in existence, and which will not, of 
course, come into existence except for the extension of said 
C-2 and W-4 lines of the C.T.C., and that under the circum¬ 
stances W.M. & A. was a *‘public utility interested” within 
the meaning of the term as used in Section 416, supra, so 
as to entitle it to notice of hearing. Further it is the posi¬ 
tion of the C.T.C. that the public interest does not require 
an extension of the C-2 line as contemplated by the exten¬ 
sion order in question, and that the people in the area into 
which the extention of the C-2 line will be projected, are 
now served adequately by the facilities of W. M. & A. 

The P.U.C. contends that the routes established by Order 
#3530 does not set up competition between W. M. & A- 
and C. T. C., but that even if such is the case none of 
W. M. & A. ’s legal rights have been invaded and that 
consequently it can not be heard to complain. The present 
situation is not unlike that which was presented to the local 
court of appeals in Clarksburg-Columbus Short Route B. 
Co. v. Woodring, 67 App. D. C. 44, and in that case the 
court said: 

‘ ‘ In the present situation, considering the sharp com¬ 
petitive conditions existing between the two companies 
here involved, it was impossible for the Secretary to 
arrive at a decision fixing ‘just and reasonable’ tolls 
578 in the absence of complete and full testimony as to 
all the conditions bearing upon the rights of these 
respective parties.” 

As to the contention of the Secretary that the plaintiff 
did not have a sufficient interest to entertain the suit since 
it could show no legal injury the court stated. 

“His answer might be supported if the competition 
were merely between bridge companies, not subject to 
governmental regulations. ’ ’ 

i 

The recent expression of the Supreme Court in the case 
C.A.B. v. State Airlines, Sup. Ct. #157, 158, 159 (Feb. 6, 
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1950) appears to be pertinent in the situation. In that case 
the court said: 

“State (appellant Airlines) argues, however, that 
since it never considered Piedmont (another airline) 
as a possible applicant for the route awarded, it failed 
to produce available evidence and arguments to con¬ 
vince the Board that Piedmont was not fit and able 
to serve as a carrier on the routes. The challenge is 
substantial. The Board’s major standard is the public 
interest in having convenient routes served by fit and 
able carriers. These questions are to be determined 
in hearings after notice. The prime purpose of allow¬ 
ing interested persons to offer evidence is to give the 
Board the advantage of all available information as a 
basis for its selection of the applicant best qualified 
to serve the public interest.” 

Federal Communications Commission v. Sanders, 309 U.S. 
470 (1940) referred to by the Supreme Court in its opinion 
in C.A.B. v. State Airlines, supra, should also be noted for 
the expression of the court upon the effect of economic 
conditions upon the public interest when public service 
companies are placed in competition. 

579 Conclusions 

It would seem to be impossible to determine whether the 
contentions of 'W. M. & A. in the above regard are sound or 
otherwise in the absence of evidence bearing upon the ques¬ 
tions therein involved. The record is, of course, silent on 
the points involved in the said contentions of W. M. & A. 
for the obvious reason that W. M. & A. was not a party to 
the hearing and presented no testimony. 

Involved in the question as to whether W. M. & A. could 
or should, under all the existing circumstances, have pre¬ 
sented evidence at the hearing is the question as to whether 
W. M. & A. received actual notice of the hearing so as 
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to have put it in position to have been called upon to protect 
any interests which may have been involved by the pre¬ 
sentation of evidence regardless of the lack of statutory 
notice, and secondly, whether W. M. & A. has failed to 
exhaust its administrative remedy in an effort to have pre¬ 
sented such evidence, and if it has so failed, whether it is 
now in position to complain. On the first point as to actual 
notice, the P.U.C. relies upon the posting of notice on the 
bulletin board in the District Building, and on the fact 
that the Washington daily newspapers carried accounts of 
the hearing. The Court is unwilling to charge the W. M. 
& A. with the result of the consequences of the hearing upon 
notice of such a character, and in the absence of further 
showing of actual notice is unwilling to hold that W. M. & A. 
has actually received notice of the hearing. In addition the 
P.U.C. relies upon an affidavit of its Secretary filed with the 
Court to the effect that an operating employee of the W. M. 

& A., was actually present during the course of the 
580 hearings in the proceedings before it. In this in¬ 
stance the Court likewise cannot charge the W. M. 
& A. with responsibility which would follow actual notice 
as a result of the showing or contention made by the affi¬ 
davit. The W. M. & A. is entitled to such notice as will 
afford it reasonable opportunity to protect any of its inter¬ 
ests which may be involved in the hearing, if such interests 
are involved, and the mere presence of an employee at the 
hearing is not sufficient to meet the requirement of reason¬ 
able notice. If it is assumed that the employee is vested 
with such power and authority by the employer as to cause 
notice to him to be binding on the employer, the record still 
does not supply a showing of such advance notice to the 
employer as to have afforded the employer a reasonable 
opportunity for the preparation to which it would normally 
be entitled. 

i 

Under the circumstances the Court concludes that the 

i 

hearing involved a situation which might reasonably be 
held to have affected the vital interests of W. M. & A. 
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Whether such interests were actually affected, cannot be 
determined on the record in its present state. The Court 
is of the opinion that the W. M. & A. should have been 
accorded an opportunity to present evidence in line with 
its contentions with respect to the question of the effect of 
the extension of the C-2 and W-4 lines of C. T. C. into 
Fairfax Village area, and also to present evidence with 
respect to the question as to whether the service rendered 
by W. M. & A. at present in that area in the absence of the 
proposed extension of C-2 and W-4 is such as to meet the 
requirements of service sufficient to provide adequate trans¬ 
portation in the public interest in that area. 

581 The P. U. C. contends that the W. M. & A. has no 
standing in court because of failure to exhaust its 
administrative remedy under Section 43-704 of the Code. 
In effect the P. U. C. states that the appellant here did not 
request a reconsideration of Formal Case 383, but merely 
requested the Commission to expunge the record. With¬ 
out passing upon the question as to what precise form a 
petition for reconsideration must take, this Court is of the 
opinion that the petition submitted to the Commission by 
W. M. & A. sufficiently complied with the requirements of 
the Code. Attention is called to the fact that the petition 
was captioned “Application to Reconsider”, etc; that 
paragraph one recites the fact that the application is filed 
in accordance with Title 43, Section 704 of the Code; and 
particularly to the fact that in its Order #3256 in Formal 
Case #383 the Commission’s order is captioned “Order 
denying application for reconsideration” and the body of 
the order states that W. M. & A. has filed an application for 
reconsideration. The Court is of the opinion that the 
pleading had the effect of advising the P. U. C. that the 
W. M. & A. was in fact seeking a reconsideration by the 
P. U. C. of its order. The purpose and intent of the stat¬ 
ute appears to have been complied with in substance. 
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Section 43-705 provides as follows: 

4 ‘Any such appeal shall be heard upon the record be¬ 
fore the Commission, and no new or additional evi¬ 
dence shall be received by the said Court. The Court 
or any justice or justices thereof, before whom any 

such appeal shall be heard, may require and direct the 
Commission to receive additional evidence upon any 
subject related to the issues on said appeal concerning 
which evidence was improperly excluded in the hear¬ 
ing before the Commission or upon which the record 
may contain no substantial evidence. Upon receipt 
582 of such requirement and direction the Commission 
shall receive such evidence and without unreason¬ 
able delay shall transmit to the said court the findings 
of fact made thereon by the Commission and the con¬ 
clusions of the Commission upon the said facts. 

Upon the conclusion of its hearing of any such ap¬ 
peal the court shall either dismiss the said appeal and 
affirm the order or decision of the Commission or sus¬ 
tain the appeal and vacate the Commission’s order or 
decision. In either event the court shall accompany 
its order by a statement of its reasons for its action, 
and in the case of the vacation of an order or decision 
of the Commission the statement shall relate the par¬ 
ticulars in and the extent to which such order or deci¬ 
sion was defective.” (Italics supplied) 

By the terms and provisions of the above section of the 
statute the Court is empowered to require the reopening of 
the hearing in P. U. C. #3489, Formal Case #383, as 
amended, and to direct the P. U. C. to receive additional 
evidence of the W. M. & A. and of any other interested 
party. The Court concludes that such an order is proper 
in the circumstances so that evidence may be presented 
with respect to the effect of the proposed order upon the 
public interest in connection with transportation in the 
area affected by the order, including the effect of said or¬ 
der upon the ability of the W. M. & A. to serve the public 



interest in the operation of its facilities in connection with 
the proposals of extension and alteration of bus lines of 
the C. T. C. involved in P. U. C. #3489, Formal Case #383. 

As to the points raised by the C. T. C. the Court holds: 

.1). That the provisions of Section 43-208, and 43-411 
of the District of Columbia Code of 1940, and the pro¬ 
visions of Section 11 of 43 Stat. 1265, Public Law 
583 602, 68th Congress, commonly known as the Merger 

Act, empowers the P. U. C. to order an extension 
of a bus line into the area in question notwithstanding 
the absence of an application on the part of C. T. C. 
to make such extension. 

The Court is of the opinion that the determination of 
this point is based upon and must be resolved by the pro¬ 
visions of the statutes under which the C. T. C. functions ' 
in the District of Columbia. Section 43-208 of the District 
of Columbia Code for 1940 provides in part as follows: 

“Whenever the Commission shall be of opinion # * • 
changes in * # * the facilities of any common carrier 
ought reasonably to be made or that any addition of 
service or equipment ought reasonably to be made 
thereto # * * the Commission shall have power to make 
and serve an order directing that such * * * changes or 
additions to service or equipment be made within a 
reasonable time and in a manner to be specified therein, 
and such public utility is hereby required and directed 
to obey such order of the Commission.” 

Section 43-411 provides in part: 

“ • • * upon any investigation for the purpose of de¬ 
termining upon and requiring any reasonable exten¬ 
sion or extensions of lines or of service that shall 
promise to be compensatory within a reasonable time, 
the Commission shall have power to fix, determine and 
require such extension or extensions to be made and 
terms and conditions upon which the same shall be 
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made; provided, that no hearing shall be had and no 
order shall be made respecting such extension or exten¬ 
sions without notice to the Public utility affected there¬ 
by as provided in Section 43-410.” 

Section 11 of Public Law 602, 68th Congress, 43 Stat. 
1265, being the Merger Act, reads as follows: 

“Sec. 11. It is understood and agreed that nothing 
herein shall be construed as creating any new rights 
of franchise to use the streets in the District of Co¬ 
lumbia for transportation purposes: Provided, That 
the Capital Transit Company shall exercise and suc¬ 
ceed to all of the property, rights, and franchises of 
the Capital Traction and the Washington Railway 
584 and Electric Companies, which they are required 
herein to vest in the Capital Transit Company, sub¬ 
ject, however, to the right of the Public Utilities Com¬ 
mission to order reasonable extension or reasonable 
abandonment of tracks and facilities .” (Italics sup¬ 
plied) 

The Court feels that in the light of existing conditions 
it is only proper to call attention to the commonly accepted 
and rapidly developing trend of abandonment of street car 
rail lines and the substitution therefor of motor bus lines. 
It is the apparent contention of the C. T. C. (Brief of 
C. T. C. page 37) that Section 11 of the Merger Act by 
which the Commission is empowered “to order reasonable 
extensions or reasonable abandonment of tracks and facili¬ 
ties” is to be construed in so limited a way as to exclude 
from the scope of the Commission’s powers under said 
Section, the power to order reasonable extension or aban¬ 
donment of bus lines. A strict compliance with said inter¬ 
pretation of the C. T. C. could well result, from a practical 
standpoint, in a situation in which, in order to secure serv¬ 
ice, the P. U. C. might be compelled to resort to an order 
of extension of tracks into an area requiring additional 
public street transportation where an extension of bus 
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service would be vastly more beneficial to the public and 
equally vastly more beneficial to the C. T. C. The illustra¬ 
tion of the absurdity of such a necessity, of course, on the 
part of the P. U. C. to accomplish or produce adequate 
transportation is, in the Court’s opinion, a sufficient an¬ 
swer to the contention that the provision of the Act must 
be limited to the extension of tracks, and that the word 
“facilities” in the Act, should not be construed to include 
buses. 

With respect to the contention of the C. T. C. that the 
extension of the C-2 line was duplicative of the pres- 
585 ent lines, and was ordered without adequate findings 
or supporting evidence, in violation of Section 43- 
411, District of Columbia Code, 1940, the Court in resub¬ 
mitting the proceeding to the Commission affords the 
P. U. C. opportunity to give such consideration to the mak¬ 
ing of such findings of fact of the character referred to in 
the contention of the C. T. C. as it may deem prudent in the 
circumstances. 

In resubmitting this proceeding to the Commission with 
the direction to permit W. M. & A. to introduce evidence 
concerning the extension of the C-2 line and the establish¬ 
ment of a W-4 line, the Court also directs that C. T. C. be 
permitted to offer in evidence testimony with regard to the 
proposals which it did not have an opportunity to intro¬ 
duce in the prior hearing. 

Wherefore, the premises considered it is by the Court 
this 8th day of April, 1950, 

Ordered that this case be returned to the Public Utilities 
Commisison for proceedings not inconsistent with the fore¬ 
going opinion. 

Charles F. McLaughlin 
Judge 
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590 Filed Apr 9 1951 

Order 

Public Utilities Commission’s Order No. 3715 in formal 
Case No. 383 having been returned to this Court as a result 
of further hearings held before the Commission in accord¬ 
ance with the order of this Court dated April 8, 1950, and 
the Court having considered said Order No. 3715 and the 
briefs submitted in accordance therewith by all parties con¬ 
cerned, and it appearing that certain of the issues presented 
by the original petition in the above entitled cause have now 
been eliminated and the Court being fully advised in the 
premises, it is hereby 

Ordered That: 

1. Said Order No. 3715 shall be filed in this cause in ac¬ 
cordance with 43 D. C. Code (1940), 709, and considered as 
having supplanted P.U.C. Order 3530. 

2. The petitioner in the above entitled cause be and it 

hereby is granted leave to file an amended petition 

591 in order to enable it to place before this Court any 
objections which it may have to P.U.C. Order No. 

3715. 

3. Said amended petition may be filed not later than May 
21, 1951. 

Charles F. McLaughlin 
Judge 

April 9, 1951. 

592 Filed May 21 1951 

Amended Petition of Washington, Marlboro and Annapolis 
Motor Lines, Inc., for Suspension and Vacation of Public 
Utilities Commission Order No. 3530, as Amended by 
Order No. 3715. 

1. Leave of Court having first been obtained, the peti¬ 
tioner, Washington, Marlboro and Annapolis Motor Lines, 
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Inc., files this amended appeal from Public Utilities Com¬ 
mission for the District of Columbia’s Order No. 3530, a 
copy of which has previously been filed herein, as amended 
by Order No. 3715, a copy of which is attached hereto 
marked Petitioner’s Exhibit I. 

2. Jurisdiction is predicated on Title 43, Section 705 of 
the 1940 Code of Laws of the District of Columbia; Act of 
Congress approved March 4, 1913, 37 Stat. 989, Ch. 150, 
Sec. 8, par. 65, as amended August 27, 1933, 49 Stat. 882, 
Ch. 742, Sec. 2. 

3. The Washington, Marlboro and Annapolis Motor 
Lines, Inc., a Delaware corporation, since 1926, and its 
predecessors since 1922, has been engaged as a public utility 
within the District of Columbia, operating motor buses in 
furnishing public transportation over certain established 
routes in the District of Columbia, under the authority of 

the Public Utilities Commission of the District of Co- 
593 lumbia, and at rates of fare fixed by said Commis¬ 
sion, and interstate between the District of Columbia 
and various points in the State of Maryland. 

4. The Washington, Marlboro and Annapolis Motor 
Lines, Inc. operates its transportation service in said Dis¬ 
trict between a western terminus at Eleventh and Pennsyl¬ 
vania Avenue, Northwest, to various points along Pennsyl¬ 
vania Avenue, Southeast, east of the Anacostia River, and 
along Suitland Road, Bowen Road, Southern Avenue, and 
Alabama Avenue, all within the District of Columbia, and 
along parts of Branch Avenue and Alabama Avenue, west 
of 38th Street, without pick-up or discharge privileges. 

5. In addition to the buses of the petitioner operating 
in the District of Columbia from and to Eleventh and Penn¬ 
sylvania Avenue, the Washington, Marlboro and Annapolis 
Motor Lines, Inc., operates what is called a ‘‘local” service 
between Bradbury Heights, Southeast, and Commodore 
Barney Circle at 17th and Pennsylvania Avenue, Southeast, 
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with free transfers between said local buses and the buses 
and streetcars of the Capital Transit at Pennsylvania and 
Branch Avenues, Minnesota and Pennsylvania Avenue, and 
Commodore Barney Circle, Southeast, affording city-wide 
service to the patrons of this service. 

6. All of the buses of the Washington, Marlboro and An¬ 
napolis Motor Lines, Inc. in regular route operations, with 
the exception of a few trips on the North Beach and Oxon 
Hill Divisions, stop to permit passengers to board and 
alight at the intersection of 38th Street, Pennsylvania and 
Alabama Avenues, Southeast, and at nearby stops. 

7. In the immediate vicinity of Alabama and Pennsyl¬ 
vania Avenue, Southeast, is located an apartment develop¬ 
ment known as 1 ‘ Fairfax Village ’ ’, consisting of ap- 

594 proximately 1,000 family units, besides hundreds of 
homes and other smaller apartment buildings, to¬ 
taling 1426 family groups within the area. 

8. Since 1922 the Washington, Marlboro and Annapolis 
Motor Lines, Inc. has served this area without competition 
from any other transportation system, or duplication of its 
transportation service by any such system. 

9. Since the inception of the service rendered by the 
Washington, Marlboro and Annapolis Motor Lines, Inc. in 
this area, the neighborhood has grown and developed, and 
in order to adequately handle the demand for public trans¬ 
portation as a result of such growth and development* the 
Washington, Marlboro and Annapolis Motor Lines, Inc. has 
invested thousands of dollars in motor buses and garage 
and office facilities. 

10. Traffic counts made by the petitioner during the 
spring of 1950 indicated that 14 per cent of all passengers 
transported over its entire system board or alight from its 
buses at the stop located at the intersection of 38th and 
Pennsylvania and Alabama Avenues, Southeast, and that 
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approximately 25 per cent of the total passengers carried 
by it board or alight at the stops located in the Fairfax Vil¬ 
lage area. Loss of any part of these patron® by the estab¬ 
lishment of the service of a totally unrelated and competi¬ 
tive bus line would unlawfully deprive the petitioner of 
revenue, and would constitute an encroachment upon the 
territory it no-w exclusively serves. 

11. The petitioner was notified on or about May 1, 1948, 
that an informal hearing was to be held before the Public 
Utilities Commission on May 13, 1948, in connection with 
the request of certain residents on the loop established 
by the Commissoin on the C-2 line of the Capital Transit 
Company at 36th and Alabama Avenue, Southeast, for re¬ 
location of the same. The Washington, Marlboro 

595 Annapolis Motor Lines, Inc. was notified of the in¬ 
formal hearing and appeared at the same through its 
counsel, and by it-s President, and participated therein. 

12. At the conclusion of said informal conference, dur¬ 
ing which the Capital Transit Company proposed the elim¬ 
ination of the entire C-2 route, the Chairman of the Com¬ 
mission informed those persons present that the matter 
would be considered further and decision reached as to 
whether a formal hearing would be held and notice thereof 
given. 

13. The respondent, on February 2,1949, without any no¬ 
tice to the Washington, Marlboro and Annapolis Motor 
Lines, Inc., but in direct contravention of it® rights, and 
among other things for the purpose of moving the eastern 
terminus of the C-2 and proposed W-4 lines of the Capital 
Transit Company at a point in the Fairfax Village area, 
which was being served by the petitioner as aforesaid, and 
after “Information as to the proposed changes in routing 
was furnished the citizens a®sociations well in advance of 
the hearing date * # * ”, held a hearing “In the Matter of 
Bus Service of the Capital Transit Company in Southeast, 
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Washington, P.XJ.C. Formal Case No. 383 ,’’ [Order No. 
3530] as a result of which the respondent passed its Order 
No. 3530 establishing a new terminus for the C-2 and the 
new W-4 routes of the Capital Transit Company on Penn¬ 
sylvania Avenue just east of Alabama Avenue, in direct 
competition with the transportation service of the Wash¬ 
ington, Marlboro and Annapolis Motor Lines, Inc. 

14. The Washington, Marlboro and Annapolis Motor 
Lines, Inc. was not furnished with a copy of said Order 
No. 3530, extending the Capital Transit Company Service 

to Alabama and Pennsylvania Avenue, Southeast, in 
596 direct competition with its service, and duplicating it 

in part, and was without knowledge of the purpose 
of the Public Utilities Commission’s order until the con¬ 
text of said order was published in the daily newspapers 
in the District of Columbia. 

15. The Washington, Marlboro and Annapolis Motor 
Lines, Inc., thereafter, on June 2, 1949, filed with the said 
Commission, as a party affected by an order of the said 
Commission, an application for reconsideration in accord¬ 
ance with the requirements of Title 43, paragraph 704, of 
the District of Columbia Code of Laws, enacted by the Con¬ 
gress of the United States on March 4, 1943, 37 Stat. 988, 
ch. 150, Section 8, par. 64; as amended August 27, 1935, 48 
Stat. 882, ch. 742, Section 1, a copy of which application 
has previously been filed herein, seeking to have said Com¬ 
mission vacate or rescind its Order No. 3530, and to have 
all testimony taken in connection with the matter expunged 
from the record. As grounds therefor, the petitioner stated 
to the Commission as follows: 

(1) The Order No. 3530, and the proceeding in Formal 
Case No. 383 are void for failure to give statutory notice 
to the Washington, Marlboro and Annapolis Motor Lines, 
Inc. 
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(2) The said order and proceeding are void for failure 
to make the applicant a party to the proceedings. 

(3) The proceedings are void in that Order No. 3530 il¬ 
legally sets up competitive service to the service of the 
Washington, Marlboro and Annapolis Motor Lines, Inc. 
without the said Commission having given the applicant an 
opportunity to take part in the proceedings resulting in the 
establishment of the same. 

(4) The Order No. 3530 is illegal and confiscatory, and 
deprives the Washington, Marlboro and Annapolis Motor 
Lines, Inc. of its rights and property without compensa¬ 
tion or due process of law. 

597 16. The Capital Transit Company on May 24,1949, 

also filed an application for reconsideration, oppos¬ 
ing the extension of its bus lines to the vicinity of Alabama 
Avenue and Pennsylvania Avenue, and asking that the dis¬ 
continuance of the C-2 bus line be approved. (A copy of 
same has previously been filed herein.) 

17. On June 9, 1949, the Commission by Order 3546 de¬ 
nied the said application of the Capital Transit Company, 
but amended its Order No. 3530, providing: 

“However, the Commission agrees that the unneces¬ 
sary duplication of service is neither economical or 
wise. While the record before it, in the opinion of the 
Commission, justifies the extension of service as pro¬ 
vided by Order No. 3530, the extent to which the citi¬ 
zens of the territory to be served must be determina¬ 
tive of its necessity in the public interest. Therefore, 
the Commission will amend its Order No. 3530 to pro¬ 
vide that the continuation of the existing C-2 bus serv¬ 
ice and its extension from its present terminus will be 
for an experimental period of six months.” 

18. On June 13, 1949, the said Commission formally de¬ 
nied the application filed by the Washington, Marlboro and 


73 


Annapolis Motor Lines, Inc. on June 2, 1949, for reconsid¬ 
eration of Commission Order No. 3530, directing such com¬ 
petitive and duplication of service to become effective on 
July 3, 1949. 

19. This Court, after hearing argument of counsel for 
the various parties on the appeal, on April 8, 1950, entered 
an order remanding the case to the Public Utilities Com¬ 
mission to take additional testimony and, among other 
things, for the purpose of allowing the petitioner to present 
evidence to show that it had interests involved in Formal 
Case No. 383. 

20. Pursuant to the order of the Court, the Commission, 
on April 20, 1950, issued its notice of hearing “* * * upon 

the matters involved in Formal Case No. 383 and 
598 upon such matters as directed by the Court in said 
order”, a copy of which notice is attached hereto 
marked “Petitioner’s Exhibit II.” 

21. The hearing was commenced before the Commission 
at the stated time, and because of the form of said notice, 
at the outset counsel for the petitioner objected to the con¬ 
sideration of any matters other than those which were 
raised in the appeal on which there was no substantial evi¬ 
dence in the record or where evidence was improperly ex¬ 
cluded by the Commission at the initial hearing. 

22. The hearings were concluded on June 20,1950, and on 
September 14, 1950, the Commission issued its order No. 
3715, amending Order No. 3530, directing, among other 
things, the discontinuance of the C-2 line of Capital Transit 
Company for the reason that its extension from 36th and 
Alabama Avenue to Pennsylvania and Alabama Avenues 
would reduce substantially the number of passengers and 
the revenue of Washington, Marlboro and Annapolis Motor 
Lines, Inc. and would result to some extent in duplication 
of service between the intersections of Pennsylvania and 
Alabama Avenues and Commodore Barney Circle, but af- 



finned its action in establishing the W-4 line between Bol¬ 
ling Field and to a terminus in Fairfax Village. 

23. The petitioner avers that the establishment of a term¬ 
inal for the W-4 line of Capital Transit Company at Penn¬ 
sylvania and Alabama Avenue, Southeast, in the heart of 
Fairfax Village, for the first time establishes competitive 
service between the petitioner and Capital Transit Com¬ 
pany in that area, although there was no substantial show¬ 
ing of record that such competitive service was required in 
the public interest, nor was there any showing that the serv¬ 
ice now rendered by petitioner was not adequate for the 
convenience of the general public. 

599 24. The petitioner further avers that in affirming 

its action in establishing the W-4 line of the Capital 
Transit Company, the respondent not only considered evi¬ 
dence on the issues raised in the appeal, but improperly and 
in violation of the rights of the petitioner and to its preju¬ 
dice, received evidence which was not germane to the issues 
on appeal and based its finding-s of fact as set forth in its 
Order No. 3715 on evidence of record in the original pro¬ 
ceeding, to which the petitioner was not a party, received 
no notice and took no part therein. 

25. The petitioner further avers that the Commission 
improperly permitted the introduction into the record of 
excerpts from the minutes of the Fort Davis Citizen’s As¬ 
sociation without requiring the production of the original 
minutes or the officer of the Association who kept the same, 
thereby depriving the petitioner of its right to have its 
counsel cross-examine the authors of such testimony or to 
examine the original minutes, to the prejudice of the peti¬ 
tioner. 

Therefore, the petitioner appeals to this Court to sus¬ 
pend and vacate the proceeding in Formal Case No. 383, 
and the Orders No. 3530 and 3517 emanating therefrom, for 


the reasons hereinbefore stated and upon the following 
grounds: 

(a) That said proceeding and the orders issued in con¬ 
nection therewith are void ab initio for failure to make 
petitioner a party to the proceeding and to give it pre¬ 
scribed statutory notice of the same. 

(b) That said Orders No. 3530 and 3715 are illegal for 
that they establish service which is competitive to that of 
the petitioner, where there has been no substantial evidence 

of record showing such service to be necessary for 
600 the convenience of the public, or that the service of 
the petitioner is inadequate. 

(c) That Order No. 3715 is arbitrary, unreasonable and 
capricious, and is based upon evidence which was not ad¬ 
missible. 

(d) That Order No. 3715 is unlawful, arbitrary, unrea¬ 
sonable and capricious as it is based in part upon testimony 
taken at the original hearing to which the petitioner was 
not a party, did not participate, and had no opportunity to 
cross-examine the witnesses regarding such testimony. 

(e) That Order No. 3715 is unlawful and illegal because 
the hearing on remand, on which it was in part based, was 
beyond the scope of the order of this Court and was beyond 
the power of the Court to order under Title 43-705 of the 
1940 Code of Laws for the District of Columbia. 

(f) That said orders are unlawful, illegal and confisca¬ 
tory. 

Wherefore, the premises considered, petitioner prays: 

1. That the Orders No. 3530 and 3715 of the Public Util¬ 
ities Commission remain suspended pending final determi¬ 
nation of this appeal except as modified by stipulation here¬ 
tofore entered into between counsel for the respective 
parties and filed herein. 
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2. That upon final hearing of this appeal, the proceeding 
before the respondent on Formal Case No. 383 he set aside, 
and Orders No. 3530 and 3715 vacated. 

Washington, Marlboro and Annapolis 
Motor Lines, Inc. 

Petitioner, 

By Leslie L. Altman n, 

Leslie L. Altmann, President. 

James P. Donovan, 

James P. Donovan, 

1100 Investment Building 
Washington, D. C., 

Attorney for Petitioner. 

• ##**## *#• 
602 Petitioner's Exhibit I. 

PUBLIC UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA 

Order No. 3715 

Filed May 21 1951 
Harry M. Hull, Clerk 

September 14, 1950. 

P.U.C. Nos. 3256/1, 3269, 3282/1, 3448 and 3489 ; 

Formal Case No. 383. 

In the Matter of 

Bus Service of the Capital Transit Company in Southeast 

Washington. 

Amending Order No. 3530. 

On May 4, 1949, this Commission issued its Order No. 
3530 in the above matter. Generally, Order No. 3530 au¬ 
thorized and directed Capital Transit Company to operate 
bus service between the following points, over routes spe¬ 
cified in detail in the order: 
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1. From the gate of Bolling Field to a terminal to be 
located at Pennsylvania Avenue and Alabama Ave¬ 
nue, Southeast. This bus route to be designated Route 
W-4. 

2. From the terminal at Raleigh Place and Nichols Ave¬ 
nue, Southeast, to Barnaby Terrace. To be designated 
as Route V-8. 

3. From the terminal at Raleigh Place and Nichols Ave¬ 
nue, Southeast, to 11th Place, Southeast. To be desig¬ 
nated as Route V-8. 

4. From Commodore Barney Circle to Southern Avenue 
and 23rd Street, Southeast (Shipley Terrace route). 

5. From Commodore Barney Circle to Pennsylvania Ave¬ 
nue and Alabama Avenue, Southeast. To be desig¬ 
nated as Route C-2. 

The order of the Commission provided that the above-de¬ 
scribed service should go into effect on Sunday, July 3, 
1949. 

On May 24,1949, Capital Transit Company filed with this 
Commission an application for reconsideration of Order 
No. 3530. The principal grounds for reconsideration cited 
by the Company, stated briefly, were that the Commission 
had erred in two respects; namely, 

(1) In requiring the Company to extend its W-2 and 
C-2 bus lines beyond their existing terminals, without 
a finding that such extensions shall promise to be com¬ 
pensatory within a reasonable time, and 
603 (2) In requiring the Company to duplicate serv¬ 

ices and to provide additional service along the route 
of its C-2 bus line between Commodore Barney Circle 
and the terminal east of Alabama Avenue on Pennsyl¬ 
vania Avenue, Southeast. 
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Capital Transit had requested authority from the Com¬ 
mission to operate the lines and make the changes in serv¬ 
ice directed and authorized by Order No. 3530, except the 
extension of routes C-2 and W-4 from 36th Street and Ala¬ 
bama Avenue to Pennsylvania and Alabama Avenues, 
Southeast, and the continued operation of C-2 between 
Commodore Barney Circle and the terminal at 36th Street 
and Alabama Avenue. 

By its Order No. 3546, dated June 9, 1949, the Commis¬ 
sion denied the application of Capital Transit Company 
for reconsideration of Order No. 3530. However, the Com¬ 
mission amended the said order (by Order No. 3553, dated 
June 29, 1949) to provide that the provisions of Order No. 
3530 referring to Route C-2 shall be continued in effect for 
an experimental period of six (6) months after the ef¬ 
fective date of the order, at which time the Commission 
will make further determination with respect to the opera¬ 
tion of Route C-2. The purpose of this amendment was 
to afford the basis for the elimination of any service on the 
C-2 bus line which might be found to duplicate unneces¬ 
sarily existing service. Such a determination would be 
predicated upon public necessity. 

Washington, Marlboro and Annapolis Motor Lines, Inc., 
on June 2, 1949, also filed an application for reconsidera¬ 
tion of Order No. 3530. This application was denied on 
June 13, 1949, by Commission Order No. 3547. 

On July 1, 1949, Washington, Marlboro and Annapolis 
Motor Lines, Inc., appealed to the United States District 
Court for the District of Columbia, from Orders Nos. 3530, 
3546 and 3547 issued bv this Commission, and asked that 
execution of Order No. 3530 be stayed pending the appeal. 

The Court, on July 1,1949, ordered that the execution of 
Order No. 3530, as amended, be stayed pending trial on 
merits. 

On August 4, 1949, Capital Transit Company filed a mo¬ 
tion with the Court for an order permitting it to intervene 
as a party appellant in the action brought by Washington, 
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Marlboro and Annapolis Motor Lines, Inc. On the same 
date, Capital Transit Company filed also with the Court a 
petition of appeal against Commission Order No. 3530, as 
amended by Order No. 3553. 

The above matter came to trial in the United States Dis¬ 
trict Court for the District of Columbia on March 15, 16 
and 17, 1950. After extended argument, the Court issued 
its decision on April 8, 1950. 

604 In its conclusion, the Court found it proper to 
issue an order to require the reopening of the hear¬ 
ing in this case, so that evidence might be presented with 
respect to the effect of the proposed Commission order 
upon the public interest in connection with transpotration 
in the area affected by the order, including the effect upon 
the ability of Washington, Marlboro and Annapolis Motor 
Lines, Inc., to serve the public interest in the operation of 
its facilities in connection with the proposals of extension 
and alteration of bus lines of the Capital Transit Company- 
involved. 

The Court resubmitted the proceeding to this Commis¬ 
sion, with the direction that Washington, Marlboro and An¬ 
napolis Motor Lines, Inc., be permitted to introduce evi¬ 
dence concerning the extension of the C-2 line and the estab¬ 
lishment of the W-4 line, and that Capital Transit Company 
be permitted to offer in evidence testimony with regard to 
the proposals which it did not have an opportunity to intro¬ 
duce in the prior hearing. 

Consistent with the order of the Court, this Commission, 
on April 20, 1950, issued its notice of formal public hear¬ 
ing to be held at 10:00 o’clock a. m., on May 9, 1950, upon 
the matters involved in Formal Case No. 383 and upon -such 
matters as directed by the Court. 

Hearings were held on May 9, May 15, May 18, May 24, 
May 31, June 2, June 12 and June 20, 1950. 

Testimony was received from Washington, Marlboro and 
Annapolis Motor Lines, Inc., Capital Transit Company, nu¬ 
merous individuals, representatives of Citizens’ Associa- 
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tions and the Commission’s staff. People’s Counsel took an 
active part in the proceedings. 

W. M. <£ A. Testimony 

Witness for W. M. & A. introduced schedules and testi¬ 
mony showing the extent of its services from the Fairfax' 
Village area to Commodore Barney Circle and to llth\ 
Street and Pennsylvania Avenue, Northwest, and testified 
as to the amount of patronage that W. M. & A. received 
from this area. 

Traffic counts had been made at 38th Street and Penn¬ 
sylvania Avenue, Southeast, which indicated that 14 per 
cent of all passengers transported over the entire W. M. & 
A. system board or alight at that stop. A later survey cov¬ 
ering the eight W. M . & A. stops in the Fairfax Village 
area showed that approximately 25 per cent of the total 
passengers boarded or alighted at these stops. Schedules 
were introduced showing 124 westbound express trips and 
59 westbound local trips daily. 

605 In order to determine the travel habits of people 
living in the Fairfax Village area, a house-to-house 
survey was made jointly by W. M. & A. and Capital Transit 
Company. The densely populated portion of Fairfax Vil¬ 
lage area was designated on a map, and all dwelling units 
within this area were canvassed to obtain answers to a 
questionnaire covering five questions. In general, these 
questions asked if the respondent used bus service, what 
service he used and whether he would use Capital Transit 
service if extended as ordered, and the number of round 
trips per week which would be made. 

Of the 1,426 family units within the surveyed area, the 
Companies completed 1,189 calls. On cross-examination it 
was developed that approximately 500 questionnaires indi¬ 
cated use of the proposed extended Capital Transit service 
to the extent of 4.4 round trips each per week. There were 
included in this number present patrons of the Capital 
Transit Company which would not be lost to W. M. & A. 
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The questionnaire did not directly ask if use of W. M. & A. 
service would be discontinued. After cross-examination of 
witnesses of Capital Transit and W. M. & A. on the incom¬ 
pleteness and inconsistencies of the survey conducted by 
them, both companies requested the privilege of making a 
re-survey of the Fairfax Village area. This survey was 
limited to present W. M. & A. users who had stated on the 
original survey that they would be interested in the pro¬ 
posed extension of Capital Transit C-2 and W-4 routes. In 
this category there were 400 questionnaires, and on re-sur¬ 
vey 369 calls were completed. 

The questionnaire replies on both the original and re¬ 
survey were used as a basis for an estimation of patron¬ 
age lost to W. M. & A. and gained by Capital Transit in the 
event that extensions ordered by the Commission in Order 
No. 3530 were put into effect. 

Several estimates of loss due to the ordered extension 
of route C-2 were introduced by W. M. & A., which varied 
from $11,343 per year, which the witness stated was the 
lowest possible loss, to $27,829 per year. The loss due to 
the extension of route W-4 was estimated at $1,550 per year 
on the fare basis of cash and token fares only, excluding 
school tickets. 

In his testimony following the re-survey, the witness 
stated that the 4 ‘most correct’’ estimate of loss due to both 
the C-2 and W-4 lines would be $16,883 per year. This 
estimate was based on the 369 completed re-survey calls ex¬ 
panded to a 100 per cent of 400 calls, on the assumption that 
the incompleted calls would develop the same average use 
as indicated by the completed calls. This figure, in turn, 
was expanded again in the proportion of the 1,189 original 
completed calls to the total of 1,426 family units— 
606 this also being on the assumption that incompleted 
calls would maintain the average results shown by 
those completed. Then by multiplying this by 4.4 average 
round trips per week per person, the estimated round trips 
per week lost to W. M. & A. were determined to be 1,665, as 
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compared to the questionnaire total indicated by the re- 
survey of 1,271. By applying a 19.5^ round-trip fare, 
which was the average round-trip fare in the District of Co¬ 
lumbia based upon tokens, cash and school tickets, to the 
1,665 round trips, the “most correct’’ loss was determined. 
The record does not disclose the exact amount of this esti¬ 
mated loss attributable to the extension of route W-4, but 
upon this basis it was estimated to be approximately $1,200 
per year. 

As the survey was limited to the densely populated area 
of Fairfax Village, there was no testimony presented re¬ 
garding the patronage which might accrue to route W-4, as 
extended, which would originate along the proposed route 
or from travel to and from other parts of Southeast Wash¬ 
ington to or from Fairfax Village and adjacent areas. 

Capital Transit Company Testimony. 

Witness for Capital Transit Company testified with re¬ 
gard to the patronage of the C-2 line as operated prior to 
the extension ordered by the Commission. A re-survey of 
the boarding and alighting movements on this route, east 
of Naylor and Good Hope Roads, indicated to him that 
there still remained little justification for the continuance 
of route C-2 as a local service line in the Hillcrest area. 
He estimated the annual cost of operating the existing line 
to be $40,288, with a resultant loss of $7,389 per year. In 
the opinion of the witness, that loss was contributed largely 
by the portion of the line east of Good Hope and Naylor 
Roads. 

The witness testified that extension of route C-2 from 
36th Street and Alabama Avenue, Southeast, as ordered by 
the Commission, would require an additional route mileage 
of .72 mile, increasing the round-trip mileage from 5.01 to 
5.73, if extended. The additional cost of this operation, as 
estimated by the witness, would be $21,758 per year, which 
would mean an increased cost of over 50 per cent applicable 
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to a 15 per cent increase in mileage. The cost was de¬ 
veloped by estimating operation by an additional bus, by 
estimating a new annual mileage based on the operation of 
more trips per day, and the use of an adjusted average cost 
per mile developed from the total cost of bus operations 
within the District of Columbia, as shown by C. T. Co. Ex¬ 
hibit #3, in P. U. C. Formal Case No. 396, and adjusted to 
the extent of eliminating the average cost per mile of op¬ 
erators’ wages and including a cost for operators’ wages 
developed for specific use on this line. The witness testi¬ 
fied that the element of operators’ wages was the only cost 
which should be compensated for as varying from the aver¬ 
age total cost per mile. By this method he increased the 
average total cost per mile from 47.39^ to a cost which he 
testified should be applied to route C-2 of approximately 
55.2^. 

607 Cross-examination developed that the present C-2 
schedule operates under a 30-minute headway, that 
the round-trip layover time is 9 minutes, that at the aver¬ 
age speed as now operated the running time for the ordered 
extension would be 3 minutes, and that Capital Transit 
Company had prepared a schedule to place the ordered ex¬ 
tended line in operation by the use of one bus during the 
base day. The schedule was not put into effect because the 
Court enjoined the order two days before it was to be 
placed in operation. 

While the witness for Capital Transit stated that the 
additional running time for the additional .72 mile would 
be only 3 minutes, his testimony was that the present lay¬ 
over time of 9 minutes would not be sufficient to absorb the 
additional running time, and give the necessary layover 
time for the round trip of 5.73 miles. It was developed on 
cross-examination that the Bradbury Heights local line 
operating in the same general area into Barney Circle has 
a round-trip mileage of 7.5 miles and operates with a lay¬ 
over of 6 minutes. 


i 
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In his analysis of the survey results, the witness dis¬ 
tributed the prospective weekly C-2 patronage over the op¬ 
erating day on the basis of the present patronage of the 
Sousa Bridge Lines, comprised of routes C-2, C-2, C-4, C-6 - 
and C-8. This calculation gave 639 one-way rides on the av¬ 
erage weekday to be added to the present 1,506 average 
weekday rides on Route C-2. A further distribution to 
critical periods of the day was made on a percentage basis 
derived from C-2 operation; 17.8 per sent, or 267, in the 
a. m. rush period, westbound; 26.2 per cent, or 393, in the 
p. m. rush period; and 13.5 per cent, totaling 203, in each 
direction during the midday period. The witness stated 
(Tr. 612) that “These are the patrons who would be su¬ 
perimposed on the present patrons of route C-2 in deter¬ 
mining the amount of new service, or the total of service 
to be provided, rather, by route C-2 if extended”. How- * 
ever, the foregoing totals add to 863, which, in itself, is in 
excess of the 639 one-way rides indicated by the survey. 
His computation is apparently the result of applying the 
percentages to the existing 1,506 average day rides of the 
C-2 line instead of applying them to the 639 one-way week¬ 
day rides he had previously calculated to result from the 
proposed extension of the C-2 line. Regardless of whether 
the testimony is correct and the end result of the calcula¬ 
tions is a doubling of existing patronage, or whether erron¬ 
eous figures were taken from the work sheets, the ensuing 
cross-examination developed an excess average base day 
increment of 9.2 rides per trip. 

On May 17, 1950, a traffic count was made of routes C-2 
and C-2 at L’Enfant Square, which is taken to be the maxi¬ 
mum load point of these lines. The base day count was 
tabulated by 15-minute periods and routes C-2 and 
608 C-2 were not separated. Westbound, one bus passed 

the check point in each period and the passengers 
per bus varied from 6 to 31, with an average of 14. East- 
bound, two busses passed in alternate periods and the pas¬ 
sengers in both busses varied from 3 to 36, with an aver- 
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age of 12 per bus. Each bus had a seating capacity of 44. 

After extensive cross-examination regarding present ex¬ 
cess carrying capacity and the incremental load as de¬ 
veloped from the survey and as distributed by the witness 
in his estimate requiring an additional bus and a 20-minute 
headway, the witness testified (Tr. 619) that there were a 
number of factors involved in the requirement of an addi¬ 
tional bus, one being a question of policy as to frequency of 
service; that the present half-hour service on route C-2 is 
not run because of the number of passengers; that the pas¬ 
sengers carried have absolutely nothing to do with the de¬ 
termination of that headway; and that in relation to the 
extension they were going to increase the number of pas¬ 
sengers quite materially and that they could not undertake 
to operate a reliable half-hour service if the extension were 
made. In spite of the existence of these other factors, Cap¬ 
ital Transit has not increased the number of busses or ren¬ 
dered more frequent service on C-2 line. It offered no evi¬ 
dence of any such intention if its request to discontinue the 
line is denied. 

The witness also stated that the Company thinks the 
present service on route C-2 is grossly overadequate. With 
regard to the total average per mile cost which he applied 
to the estimated mileage, the witness stated that the ele¬ 
ments of administrative and overhead costs therein con¬ 
tained should be included in computing total cost of the 
extended line even though such costs were not immediately 
responsive to small mileage changes. 

The additional revenue which he estimated would be ob¬ 
tained based upon the survey of the Fairfax Village area, 
was $18,634, computed at an average fare of 11.97^, as¬ 
suming the use of cash and token fares only, and estimating 
the patronage in a similar manner as that used by W. M. 
& A. The results obtained by the re-survev would reduce 
this estimated revenue by $308. In presenting this 
609 as a maximum figure, he stated that his experience 
had been that the Company did not realize the ex- 


i 
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pected patronage as indicated by surveys of this type. 
Other revenue estimates were presented, based on a 9.13^ 
average system fare and a 5.06^ fare developed from actual 
fares paid on the C-2 route, including cash, token and school 
tickets at established rates, and transfers at zero. Trans¬ 
fers amounted to 51 per cent of the total of cash, token, 
school fare and transfer patrons. Either of these fare bases 
would produce a lesser revenue than the original estimate 
and indicate a greater loss. 

Commission Witness. * 

Witness for the Commission, using the same basic ques¬ 
tionnaires from the survey and re-survey, eliminated from 
his computations those which in his opinion contained either 
incomplete or inconsistent responses. For example, this 
witness disregarded all questionnaires which indicated a 
use of the proposed service (both C-2 and W-4) but not 
the extent of such use. He also disregarded questionnaires 
which showed a present use of the W. M. & A. service a 
given number of times per week, a proposed use of the C-2 
service the same number of times, a continued use of the 
W. M. & A. service but a discontinuance of the same number 
of trips now being taken on W. M. & A.; questionnaires 
showing a present use of W. M. & A. service in excess of 
the contemplated use of the proposed C-2 line and a com¬ 
plete discontinuance of the W. M. & A. service, without ac¬ 
counting for the deduction in the number of trips now being 
taken; questionnaries indicating a present use of the W. M. 
& A. service, prospective use of the proposed W-4 service 
and a discontinuance of the use of the W. M. & A. service 
whenever the indicated destination could not be reached by 
the use of the proposed W-4 service. 

The usable responses constituted a 73 per cent sampling 
of the total family units in the surveyed area. After ex¬ 
panding this sample to a 100 per cent basis, he applied av¬ 
erage rates of fare to determine the revenue loss to W. M. 


87 


& A. and gain to Capital Transit if the ordered extensions 
were placed in service. A 20.26^ average round-trip fare, 
derived from the application of present rates to a revenue 
passenger count made in 1948 on the Bradbury Heights 
local line, developed an annual loss to W. M. & A. of $12,409 
to route C-2 extended and $145 to route W-4 extended. 
Similarly, an 18.26^ round-trip fare, derived from the av¬ 
erage passenger revenue for the Capital Transit system 
during the period in 1950 ending with April 29th, developed 
an annual gain to Capital Transit Company of $12,827.86 
for route C-2 extended, and $1,512.86 for route W-4 ex¬ 
tended. 


As previously stated, the survey was limited to the Fair¬ 
fax Village area. Consequently, there is no information in 
the record that will show any gain or loss to W. M. & 
610 A. from passengers or prospective passengers using 
C-2 or W-4 in travelling to or from the terminal area 
of the proposed extensions to or from other areas. 

The witness estimated the cost of operating the addi¬ 
tional .72 route mile of C-2 extended, on the assumptions 
that it would not require an additional bus; that the num¬ 
ber of trips would remain constant; that the additional 
mileage would be operated by shortening layover time so 
that there would be no increase in operators’ wages; and 
that the additional cost would comprise only those cost 
elements which varied directly with the mileage operated. 

The variable costs used were taken directly from C. T. 
Co. Exhibit #3, P. U. C. Formal Case No. 396, as were the 
total costs used by the Capital Transit witness in this pro¬ 
ceeding. The variable costs were used in Formal Case No. 
396 by both Company and Commission witnesses in the 
estimation of savings in operating expenses which would 


result from future curtailment of annual bus mileage op¬ 


erated, and they excluded, in large part, such cost elements 


a« administration, general superintendence and overhead. 


This approach resulted in an estimated annual additional 


cost of $1,538 and an estimated annual net income to Cap- 
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ital Transit Company of $11,289.86 from the proposed ex¬ 
tension of route C-2. 

Capital Transit Company did not offer in evidence any 
detailed costs or revenues from the operations of W-4 as 
proposed by the Company or on an extension from the pro¬ 
posed terminal to 38th Street and Alabama Avenue. For 
this reason, the Commission’s witness made no detailed 
study of the costs of operation or the anticipated revenues 
that may be expected from the extension of the W-4 line 
from 36th Street and Alabama Avenue to Pennsylvania and 
Alabama Avenues. 

Other Witnesses. 

Representatives of five citizens’ associations and nine in¬ 
dividual residents of the area appeared to testify with re¬ 
gard to the public convenience and necessity of the pro¬ 
posed routes. The advantages and need of transportation 
between the Naylor and Fairfax community and shopping 
centers were stressed; the delay and inconvenience of cir¬ 
cuitous routes by existing mass transportation lines from 
the Fairfax area to many points in Southeast Washington 
and the lack of public transpotration in certain areas w’ere 
described in detail; the lack of public transportation from 
the residential areas to the only bank and postoffice in that 
part of Southeast Washington -was described by several 
witnesses; the benefits of an alternate route between Fair¬ 
fax and Commodore Barney Circle were discussed; and the 
inconvenience of existing transportation due to terrain 
and infrequent service was pointed out. 

611 Some witnesses testified to the need of transpor¬ 
tation from Bradbury Heights and other areas 
within the District of Columbia north of Pennsylvania Ave¬ 
nue, and from adjacent areas across Southern Avenue in 
Maryland, to business areas and government installations 
in Southeast Washington. 

While the Hillcrest Citizens’ Association strongly advo¬ 
cated the retention of route C-2, those residents who live 
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along the streets traversed by the present terminal loop 
just as strongly opposed the retention of the loop on the 
grounds of nuisance and property damage. 

The advantages stated by the witnesses of an alternate 
Capital Transit route between Fairfax and Commodore 
Barney Circle would stem generally from the ability to use 
a Capital Transit pass from the Fairfax area, and the op¬ 
portunity of boarding a Capital Transit bus at 38th Street 
and Pennsylvania Avenue, Southeast, at times when W. M. 
& A. local service would not be immediately available. The 
disadvantages of such alternate service would be that the 
proposed route of C-2 would be approximately 50 per cent 
longer than the W. M. & A. route between these points, and 
would consume considerably more time. 

Findings op Fact 

From the evidence of record in the original proceeding 
and that on remand, the Commission finds: 

1. The area adjacent to Alabama Avenue, between tbe in¬ 
tersections of Pennsylvania and Alabama Avenues and 36th 
Street and Alabama Avenue, Southeast, is without public 
transpotration service and there is a need for such service 
in the said area. 

i 

2. The Sousa Bridge lines of Capital Transit Company 

serve the areas known as Naylor Gardens, Randle High¬ 
lands, and Hillcrest and other areas, to and from the trans¬ 
fer facilities at Commodore Barney Circle, but such areas 
do not have any direct public transportation service to 
other areas of Southeast Washington, generally described 
as the area south and east of Pennsylvania Avenue and 
Anacostia River. The Shipley Terrace line operates be¬ 
tween Shipley Terrace and a transfer point at Naylor and 
Good Hope Roads. i 

3. Other lines of Capital Transit Company serve certain 
other areas of Southeast Washington via 11th Street 
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Bridge and the South Capitol Street Bridge over the Ana- 
costia River to downtown Washington. 

4. There is no direct public transportation between the 
residential and shopping areas of the northern portion of 
Southeast Washington and other residential and shopping 
areas and governmental installations of Southeast Wash¬ 
ington. There is need for such transportation service. 

612 5. Transportation between the areas served by the 

Sousa Bridge lines of Capital Transit Company and 
the lines of Washington, Marlboro and Annapolis Motor 
Lines, Inc., and the residential areas, shopping centers and 
governmental agencies in other sections of Sotuheast 
Washington is by long and circuitous routes requiring one 
or more transfers either between lines of Capital Transit 
Company or between lines of Capital Transit Company and 
Washington, Marlboro and Annapolis Motor Lines, Inc. 

6. The area adjacent to Alabama Avenue, between the 
intersections of 11th Place and Alabama Avenue and Stan¬ 
ton Road and Alabama Avenue, Southeast, is without pub¬ 
lic transportation of any kind and there is need for such 
transportation. 

7. The W-2 line operates between Shipley Terrace and a 
terminal at Naylor and Good Hope Roads, Southeast, 
where passengers are required to transfer in order to reach 
Commodore Barney Circle, a transfer point to other por¬ 
tions of the District of Columbia. The C-2 line operates 
from Hillcrest by way of Alabama Avenue, Naylor Road 
and Pennsylvania Avenue to Commodore Barney Circle as 
a transfer point. In base day service, the said line operates 
at less than one-third the seating capacity of the vehicles 
used. The traffic on C-2 line north and east of the intersec¬ 
tion of Naylor Road and Alabama Avenue to the terminal 
at 36th Street and Alabama Avenue is not sufficient to jus¬ 
tify its continuance in the public interest. 


I 
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8. The operation of the W-4 line as proposed by Capital 
Transit Company from Bolling Field to the proposed term¬ 
inal at 36th Street and Alabama Avenue, if extended from 
the proposed terminal at 36th Street and Alabama Avenue 
to the intersection of Pennsylvania and Alabama Avenues, 
Southeast, would con-stitute a peripheral crosstown line 
connecting the shopping and business center near Fairfax 
Village with certain residential areas of Southeast Wash¬ 
ington and Bolling Field, and is necessary to meet the 
transportation requirements of such areas. Such a line 
would serve as a feeder line to the radial lines terminating 
at Commodore Barney Circle and other radial lines of 
Southeast Washington terminating in downtown Washing¬ 
ton. 

9. The extension of C-2 line from its present terminal at 
36th Street and Alabama Avenue to Pennsylvania and Ala¬ 
bama Avenues would reduce substantially the number of 
passengers and the revenue of Washington, Marlboro and 
Annapolis Motor Lines, Inc., and would result to some ex¬ 
tent in duplication of service between the intersection of 
Pennsylvania and Alabama Avenues and Commodore Bar¬ 
ney Circle. 

10. Washington, Marlboro and Annapolis Motor Lines, 
Inc., renders service between Fairfax Village and Commo¬ 
dore Barney Circle that is reasonably adequate for the 
present transportation requirements between those points. 

613 11. The usable survey cards indicate that present 

passengers of Washington, Marlboro and Annapolis 
Motor Lines, Inc., living in Fairfax Village area would dis¬ 
continue the use of W. M. & A. lines sufficient to produce 
the negligible loss of $145 in revenues per year if Capital 
Transit Company’s line W-4 were extended to Pennsvl- 
cania and Alabama Avenues, Southeast. Fairfax Village 
is now served exclusively by W. M. & A. No survey was 
made in areas other than the Fairfax Village area to de¬ 
termine the number of prospective passengers who would 




92 


use a combination of the facilities of W. M. & A., and the 
W-4 line of Capital Transit if that line were extended to the 
intersection of Pennsylvania and Alabama Avenues. There 
is evidence in the record which indicates that some use 
would be made of a combination ride on the lines of the two 
Companies. In the absence of evidence of the effect upon 
the revenues of Washington, Marlboro and Annapolis 
Motor Lines, Inc., from passengers travelling to or from 
other areas over W-4 line of Capital Transit Company, it 
is impossible to make a finding of the net effect upon W. M. 
& A. from the extension of W-4 line of Capital Transit. 
From the evidence of record, the Commission is unable to 
find that the extension of the W-4 line would have any ad¬ 
verse effect upon the revenues of W. M. & A. Such opera¬ 
tion would not constitute duplication of the existing service 
over M. M. & A., or of existing or proposed service of Cap¬ 
ital Transit. Operation of the W-4 line would increase 
traffic over the intersecting radial lines of Capital Transit 
and would increase to some extent traffic over the lines of 
W. M. & A., which would increase the revenues of both 
Companies. The extension of W-4 line to Pennsylvania and 
Alabama Avenues would supply public transportation to 
areas that have need for public transportation but where 
no such transportation is now provided. 

Conclusion. 

From the testimony of record in the original proceeding 
and that on remand, and in the light of the findings of fact 
hereinabove stated, the Commission finds and concludes 
that the public interest requires that Order No. 3530, as 
amended by Order No. 3553, should be so amended; that the 
W-2 line now serving Shipley Terrace -should be designated 
as C-2; that the provision for extending C-2 be deleted from 
Order No. 3530; that C-2 line as it is now operated should 
be discontinued; that the proposal of Capital Transit Com¬ 
pany to extend the W-4 line to 36th Street and Alabama 
Avenue, Southeast, should be approved; and that the said 
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line should be extended from the proposed terminal at 36th 
Street and Alabama Avenue to Pennsylvania and Alabama 
Avenues, Southeast. The Commission further finds and 
concludes that such operations will be reasonably compen¬ 
satory; that the extension of W-4 to Pennsylvania and Ala¬ 
bama Avenues will not adversely affect Washington, Marl¬ 
boro and Annapolis Motor Lines, Inc.; that the operations 
herein found to be necessary in the public interest should 
be instituted at the earliest practicable time; and that 
Order No. 3530 should be affirmed in all other respects. 
Therefore, 

614 It Is Ordered: 

Section 1. That Sections 8 and 10 of Order No. 3530 be, 
and they are hereby, deleted. 

Section 2. That Section 11 of Order No. 3530, as amended 
. by Order No. 3553, be amended to read as follows: 

“That this order become effective on a date to be 
determined after the decision of the United States Dis¬ 
trict Court for the District of Columbia in Civil Ac¬ 
tion No. 2831-49 . 9 ’ 

Section 3. That the existing route W-2, Shipley Terrace 
Line, as extended by Section 6 of Order No. 3530, be desig¬ 
nated as C-2, Shipley Terrace Line. 

Section 4. That Capital Transit Company be, and it is 
hereby, authorized to discontinue operation of the C-2 bus 
route described in Section 1 of Order No. 3066. 

Section 5. That Order No. 3530, except as amended by 
this order, is hereby affirmed. 

By the Commission: 

i 

E. J. Milligan 
Executive Secretary. 

A True Copy : September 14, 1950. 

(seal) N. H. Hetzel, 

Chief Clerk . 
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In accordance with the provisions of the Act of Congress, 
approved February 27, 1931, this order has been referred 
to the Joint Board created by said Act and has been 
adopted by said Joint Board. 


ebm 


Gordon R. Young 
Chairman of the Joint Board. 


#*•#•••#•# 

616 Filed May 31 1951 

Answer of Capital Transit Company to Amended Petition 

of Appeal 

Capital Transit Company, Intervenor, herein, for an¬ 
swer to the amended petition of appeal, filed herein by 
Washington, Marlboro and Annapolis Motor Lines, Inc., 
says: 

1. It admits the allegations of paragraphs 1 through 12, 
inclusive. 


2. It admits the allegations of paragraph 13 that a hear¬ 
ing was held by the respondent Commission in its Formal 
Case No. 383, pursuant to its Notice of Hearing dated De¬ 
cember 10, 1948; and that subsequently the Commission is¬ 
sued its Order No. 3530 requiring extension of the Capital 
Transit C-2 and W-4 routes to Pennsylvania Avenue. It 
denies the allegations of paragraph 13 that the said hearing 
was for the purpose of moving the eastern terminus of such 
Capital Transit routes to Pennsylvania Avenue. 

3. On information and belief it admits the allegations of 
paragraph 14. 

4. It admits the allegations of paragraphs 15 through 22, 
inclusive. 


5. Answering paragraph 23, Intervenor avers that it did 
not request the Commission to establish the eastern 
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617 terminal of its W-4 line at Pennsylvania and Ala¬ 
bama Avenues, S.E.; that the establishment of such 
line at such terminal by Order Nos. 3530 and 3715 was re¬ 
quired over its objection without statutory notice to Inter- 
venor; that Intervenor proposed to establish the eastern 
terminal of the W-4 line at the then existing terminal of the 
Capital Transit C-2 line at 36th and Alabama Avenue, 

S.E., and as so proposed to be established and as presently 
operated between such terminal at 36th Street and the Bol¬ 
ling Field area in the District, pursuant to order of the 
Commission entered under the stipulation heretofore en¬ 
tered into between counsel for the respective parties and 
filed herein, it does not compete with any existing lines of 
Petitioner; and that the extension of the W-4 line to Penn¬ 
sylvania Avenue would make it possible for persons travel¬ 
ing between Fairfax Village and Barney Circle to use a 
combination of the facilities on the W-4 line and the ex¬ 
isting C-2 line in competition with the existing lines of Pe¬ 
titioner between the same points. 

6. It neither admits nor denies the allegations of para¬ 
graphs 24, 25, and the paragraphs following, on the ground 
that such allegations are all allegations of law and do not 
require answer. 

7. For further answer Intervenor avers that none of the 
provisions of Order No. 3530, as amended by Order No. 
3715, except the required extension of the W-4 line from - 
36th Street to Pennsylvania Avenue, affect any interests 
of Petitioner. 

Wherefore, Intervenor prays that in the event the Court 
finds that the extension of the W-4 line required by the 
Commission’s orders was unlawful, it preserve and leave 
effective all other provisions of Order No. 3715 relating to 
the discontinuance of the former C-2 line and extension of 
the W-4 line to the former C-2 line terminal at 36th and 
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Alabama Avenues, S.E., on the ground that such provisions 
do not affect the interest of Petitioner. 

Capital Transit Company 
By Edmund L. Jones 
Edmund L. Jones 
F. G. Aw ALT 
F. G. Await 
Daryal A. Myse 
Daryal A. Myse 
Its Attorneys 
822 Conn. Ave., N.W. 
Washington, D. C. 

619 Filed Jun 1 1951 

Motion for Summary Judgment 

The petitioner, Washington, Marlboro and Annapolis 
Motor Lines, Inc., moves the Court for a summary judg¬ 
ment herein against the Public Utilities Commission of the 
District of Columbia, and as grounds, therefor, respect¬ 
fully states as follows: 

1. That the PUC in its Order No. 3715, found that the 
petitioner would be adversely affected by the operation of 
its Order No. 3530, which had previously been entered in 
Formal Case No. 383. 

2. That the petitioner was not, and has not by action of 
the PUC, been made a party in Formal Case No. 383. 

3. That jurisdiction by PUC over the petitioner and its 
bus operations in the District of Columbia, can only be 
obtained as provided in Title 43-408-414-415, D. C. Code, 
1940. 

4. That one of the principal grounds of the appeal of the 
petitioner was that it w T as deprived of due process. 
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5. That the PUC denied, until the passage of Order No. 
3715, that the petitioner had any interest in Formal Case 
No. 383, and was in no way affected thereby. 

620 6. That the Court, after hearing argument of re¬ 

spective counsel, by its order of April 8, 1950, de¬ 
cided that on the record made before the PUC, in Formal- 
Case No. 383, it was unable to decide whether the conten¬ 
tion of Washington, Marlboro, and Annapolis Motor Lines, 
in the above regard was sound or otherwise. 

7. That the Court by its order remanded the matter to 
the PUC for the taking of testimony on this and other 
points in issue, and PUC’s Order No. 3715, developed as the 
result of this hearing. 

8. The PUC has made findings of fact in its Order No. 
3715, that interests of the petitioner were involved in For¬ 
mal Case No. 383, it therefore follows, that the petitioner 
was deprived of due process, and the proceeding in Formal 
Case No. 383 was not legally initiated by PUC in accord¬ 
ance with the statute, so that jurisdiction over the peti¬ 
tioner was acquired, and that proceeding is therefore void 
ab initio, and petitioner is entitled to a summary judgment 
against the respondent. 

James P. Donovan 
James P. Donovan 
1100 Investment Building 
Attorney for Petitioner 

• # • • « * * # » '• 

624 Filed Jun 19 1951 

Answer lo Amended Petition of Appeal 

Comes now the Public Utilities Commission of the Dis¬ 
trict of Columbia, respondent in this action, by its attor¬ 
neys, and for answer to the Amended Petition of Appeal 
filed by Washington, Marlboro and Annapolis Motor Lines, 
Inc., to set aside and vacate Orders Nos. 3530 and 3715 pro¬ 
mulgated by the respondent, says: 
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As a First Defense 

The Amended Petition of Appeal fails to state a claim 
upon which relief can be granted. 

As a Second Defense 

1. It admits that petitioner had leave of Court to file an 
amended petition of appeal from Order No. 3715, that a 
copy of Order No. 3530 has been filed herein, and that a 
copy of Order No. 3715 is attached to the Amended Petition 
of Appeal as Exhibit L It denies the remaining allegations 
of Paragraph 1. 

For further answer, the respondent says that the 
Amended Petition of Appeal does not comply with the leave 
of Court to file an amended petition of appeal. 

2. It admits the allegations contained in Paragraph 2. 

3. It admits the allegations contained in Paragraph 3. 

4. It admits the allegations contained in Paragraph 4. 

5. It admits the allegations contained in Paragraph 5. 

625 6. It admits the allegations contained in Para¬ 

graph 6. 

7. It admits the allegations contained in Paragraph 7. 

8. It admits the allegations contained in Paragraph 8. 
The respondent further answers by averring that petitioner 
still serves the area described without competition from any 
other transportation system or duplication of its transpor¬ 
tation service. 

9. It admits the allegations contained in Paragraph 9. 
For further answer, it avers that the investment alleged 
has been invested by petitioner to serve all of its lines op¬ 
erating locally in the District of Columbia, locally in the 
State of Maryland, interstate between Maryland and the 
District of Columbia, and in chartered and sightseeing 
service. 
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10. It admits the allegation contained in the first sen¬ 
tence of Paragraph 10. It denies the remaining allegations 
of the said paragraph. 

For further answer, the respondent says that neither 
Order No. 3530 nor Order No. 3715 promulgated by the 
respondent establishes service competitive with the service 
rendered by the petitioner. It avers that the extension of 
the W-4 bus line of Capital Transit Company from 36th 
Street and Alabama Avenue to 38th Street and Alabama 
Avenue, S.E., would not constitute an encroachment upon 
the territory now served exclusively by the petitioner. The 
respondent further avers that the petitioner has no ex¬ 
clusive right to serve any area of the District of Columbia 
contrary to the public interest. 

11. It denies as irrelevant and immaterial the allegations 
contained in Paragraph 11. 

12. It denies as irrelegant and immaterial the allegations 
contained in Paragraph 12. For further answer, it avers 
that the investigation conducted by the Commission into the 
bus service of Capital Transit Company in Southeast 
Washington in Formal Case No. 383 did not result from, 
and was in no way related to the informal conference al¬ 
leged by petitioner. It further avers that a formal 

626 hearing was not held as a result of the informal con¬ 
ference alleged in Paragraph 12. 

13. It admits that on February 2,1949, after information 
as to the proposed changes in routing was furnished to the 
citizens ’ associations well in advance of the hearing date, a 
hearing was held “In the Matter of Bus Service of the Cap¬ 
ital Transit Company in Southeast Washington” in Formal 
Case No. 383, as a result of which respondent issued its 
Order No. 3530 establishing a new terminal for the C-2 and 
the new W-4 routes of Capital Transit Company on Penn¬ 
sylvania Avenue just east of Alabama Avenue. It denies 
all the remaining allegations of Paragraph 13. 
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For further answer, the respondent says that essentially 
the same allegations were made in Paragraph 14 of the 
original complaint in this action and were fully answered 
by the respondent in its answer thereto; that this Court by 
its order dated April 8,1950, directed that the petitioner be 
afforded the opportunity to be heard in Formal Case No. 
383; and that as a result thereof the petitioner availed it¬ 
self of such opportunity, was given a full and complete 
hearing, offered evidence and cross-examined witnesses. 

The respondent further answers that, as a result of the 
hearing on remand by this Court, the Commission issued 
its Order No. 3715 in which, upon the basis of new evidence 
presented, it found that the traffic on the C-2 line north and 
east of the intersection of Naylor Road and Alabama Ave¬ 
nue to the terminal at 36th Street and Alabama Avenue was 
not sufficient to justify its continuance in the public interest 
and the Capital Transit Company was authorized to discon¬ 
tinue the said C-2 line. The Commission also found that 
the operation of the W-4 line to 38th Street and Alabama 
Avenue would not constitute duplication of the existing 
service of the petitioner, that operation of the said line 
would increase traffic to some extent over the line of the 
the petitioner, and that the extension of the W-4 line 
627 would supply public transportation to areas that 
have need for public transportation but where no 
such transportation was then provided. The Commission 
concluded that the operation of the W-4 line extended to 
38th Street and Alabama Avenue S.E., will not adversely 
affect the petitioner. The Commission affirmed that part of 
Order No. 3530 which authorized and directed Capital 
Transit Company to extend Route W-4 to 38th Street and 
Alabama Avenue, S.E. The Commission found that the area 
adjacent to Alabama Avenue between the intersections of 
Pennsylvania and Alabama Avenues and the present term¬ 
inal of the W-4 line at 36th Street and Alabama Avenue, 
S.E., is without public transportation service and that 
.there is a need for such service in the said area. The Com- 
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mission also found that there was no direct public trans¬ 
portation between residential and shopping areas of the 
northern portion of Southeast Washington and other resi¬ 
dential and shopping areas and governmental installations 
of Southeast Washington, and that there is need for such 
transpotration service. The Commission also found that 
the extension of the W-4 line would constitute a peripheral 
cross-town line connecting the shopping and business cen¬ 
ter near Fairfax Village with certain residential areas of 
Southeast Washington and Bolling Field and that it is nec¬ 
essary to meet the transpotration requirements of such 
areas. 

This Court, by its order dated April 8,1950, satisfied the 
petitioner’s complaint of lack of notice by remanding the 
proceeding to the Commission to afford the petitioner an 
opportunity to be heard. Petitioner may not now complain 
of the benefits of that judgment upon its own appeal. 

14. It admits that petitioner was not “furnished with” a 
copy of Order No. 3530. It denies the remaining allega¬ 
tions contained in Paragraph 14. 

628 • For further answer, the respondent avers that this 
matter was complained of in the original petition of 
appeal. The petitioner received a copy of Order No. 3530 
and prosecuted a successful appeal therefrom. It may not 
now be heard to complain again of the same matter. 

15. It admits that petitioner on June 2, 1949, filed an ap¬ 
plication for reconsideration of Order No. 3530 pursuant to 
statute, as alleged, and admits that a copy of such applica¬ 
tion has been previously filed herein seeking to have the 
Commission vacate or rescind its Order No. 3530 and have 
all testimony taken in connection with the matter expunged 
from the record. It admits that the application for recon¬ 
sideration was filed on the grounds as alleged. It denies 
the remaining allegations of Paragraph 15. It specifically 
denies all of the grounds complained of in sub-paragraphs 
(1) to (4), inclusive. The respondent avers that the same 
allegations were made in the original petition of appeal, 
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upon which the petitioner has been fully heard by this 
Court. 

16. It admits the allegations contained in Paragraph 16, 
and avers that the *same allegations were made in the orig¬ 
inal petition of appeal. It avers that the allegations are im¬ 
material to the petitioner’s appeal. 

17. It admits the allegations contained in Paragraph 17, 
and avers that the same allegations were made in the orig¬ 
inal petition of appeal. Respondent further avers that the 
allegations contained therein are immaterial to the peti¬ 
tioner’s appeal. 

18. It admits that on June 13, 1949, the respondent for¬ 
mally denied the petitioner’s application for reconsidera¬ 
tion. It denies that the respondent’s action directed com¬ 
petitive and duplicative service with the petitioner. The 
respondent avers that the same allegation was contained in 
the original petition of appeal and has been fully consid¬ 
ered by the Court. 

629 19. It admits the allegations contained in Para¬ 

graph 19. For further answer, the respondent avers 
that the order of this Court dated April 8, 1950, cured the 
lack of notice complained of by the petitioner in the original 
petition of appeal and in the amended petition, and that 
petitioner may not now complain again of the same matter. 

20. It admits the allegations contained in Paragraph 20. 

21. It admits the allegations contained in Paragraph 21. 

22. It admits the allegations contained in Paragraph 22. 

For further answer, the respondent says that by its 

Order No. 3715 it authorized Capital Transit Company to 
discontinue operation of its C-2 bus line upon its finding 
of fact that traffic over the said line was not sufficient to 
justify its continuance in the public interest, as shown on 
the face of the Amended Petition of Appeal in Finding No. 
7, on page 11 of Exhibit I attached to the Amended Peti¬ 
tion. Respondent further avers that the petitioner did not 
object in the proceeding before the Commission to estab- 
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lishment of the W-4 line with its northern terminal at 36th 
Street and Alabama Avenue, S.E. 

23. It denies the allegations contained in Paragraph 23. 
For further answer, the respondent says that the estab¬ 
lishment of the W-4 line of Capital Transit Company does 
not constitute a competitive service with that of the peti¬ 
tioner, and that the petitioner does not operate between 
the Fairfax Village area and Bolling Field. 

24. It denies the allegations contained in Paragraph 24. 
For further answer, respondent avers that the Amended 
Petition of Appeal shows on its face, by the findings of fact 
shown on page 10 of Exhibit I attached to the Amended 
Petition, that the findings are based upon evidence of rec¬ 
ord in the original proceeding and that on remand. Re¬ 
spondent further avers that petitioner did not object to all 
of the provisions of Order No. 3530, and that provisions 
not complained of are not in issue in this appeal. 

25. It denies the allegations contained in Para¬ 
graph 25. 

630 26. The respondent avers that the findings of fact 

and the conclusions set forth in Order No. 3715 are 
based upon the record before the Commission, and that the 
extension of the W-4 line of Capital Transit Company is 
necessary in the public interest. 

Wherefore, the respondent prays that the original Peti¬ 
tion of Appeal and the Amended Petition of Appeal be dis¬ 
missed. 

Vernon E. West 
Vernon E. West 
General Counsel 
Lloyd B. Harrison 
Lloyd B. Harrison 
Counsel 

Attorneys for Respondent 
District Building 
Washington 4, D. C. 

# * • • « # * m # # 
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632 Filed Jul 17 1952 

Memorandum 

Nature of the Case 

In this appeal the Court is asked to suspend and vacate 
two orders, namely, #3530 and #3715 of the Public Util¬ 
ities Commission of the District of Columbia, hereinafter re¬ 
ferred to as the Commission, which were issued as a result 
of proceedings before the Commission denominated “In 
the Matter of Bus Service of the Capital Transit Company 
in Southeast Washington and designated as P.U.C. Formal 
Case #383.” Order #3530, as hereinafter explained, has 
been supplemented by Order #3715. 

This is the second time this cause has been before this 
Court on appeal. 

Original Appeal 

In the original petition of appeal the Washington, Marl¬ 
boro and Annapolis Motor Lines, Inc., hereinafter referred 
to as W. M. & A., contended that Order #3530 should be 
vacated because it had not received actual or statutory no¬ 
tice of the proceeding from which the order ema- 

633 nated; that it had not been a party to said proceed¬ 
ings ; that the order illegally set up competitive serv¬ 
ice to service rendered by W. M. & A., and that, as a result, 
the said order was illegal and confiscatory because it de¬ 
prived the W. M. & A., of its rights and property without 
compensation or due process of law. 

Petitioner W. M. & A., alleged as a basis for the fore¬ 
going contentions that it is affected by order #3530 ex¬ 
tending the C-2 and W-4 bus lines of the Capital Transit 
Company, hereinafter referred to as CTC, and that it is 
thus a “public utility interested” within the meaning of the 
term as used in the statute. D. C. Code, Title 43, Section 
416 (1940 Ed.) Upon application, CTC was granted leave 
to intervene in the action as a party appellant. 
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After argument and submission of the case, the Court 
issued an order requiring the Commission to reopen the 
proceedings. A memorandum setting forth the facts of the 
case, the applicable statutory provisions of the Code, and 
the Court’s conclusions was made a part of the order and 
is, by reference, adopted as a part of this memorandum. 
In the circumstances, it will be unnecessary to re-recite 
in this memorandum the factual background which is set 
forth in detail in the Court’s memorandum on the first 
appeal. 

Notice to W. M. & A. 

One of the principal issues raised by the original peti¬ 
tion was whether the W. M. & A., was a party entitled to 
statutory notice of the proceedings in Formal Case #383. 

In remanding the case to the Commission the Court 
stated in its memorandum, 

“In order to determine whether the rights of W. M. 
& A. in the premises have been invaded, it is necessary 
to consider what interests of W. M. & A., if any, 
634 were involved in the hearings of which it was not 
given notice and the effect upon the rights of W. M. 
& A., of failure to receive notice.” (pp. 8, 9) 

The Court in expressing its conclusions said, 

“It would seem to be impossible to determine 
whether the contentions of W. M. & A., in the above 
regard are sound or otherwise in the absence of evi¬ 
dence bearing upon the questions therein involved. The 
record is, of course, silent on the points involved in the 
said contentions of W. M. & A., for the obvious reason 
that W. M. & A. was not a party to the hearing and 
presented no testimony.” 

and later 

“Under the circumstances the Court concludes that 
the hearing involved a situation which might reason- 



106 


ably be held to have affected the vital interests of 
W. M. & A. Whether such interests were actually af¬ 
fected cannot be determined on the record in its pres¬ 
ent state.’’ (pp. 10,12) 

Accordingly the Commission issued its notice of formal 
public hearing to be held“ upon matters involved in Formal 
Case #383, and upon such matters as directed by the 
Court.” Copy of ‘‘Notice of Hearing” is set forth as Ex¬ 
hibit II in the Amended Petition of W. M. & A. 

Rehearing of Formal Case #383 Before the Commission 
and Determination By the Commission 

Following the Court’s order reopening the hearing in 
Formal Case #383 pursuant to the provisions of Title 43, 
Section 705, D. C. Code (1940 Ed.), to afford W. M. & A. 
an opportunity to present evidence in line with its conten¬ 
tions, and directing the Commission to receive additional 
evidence in respect thereof, hearings were held before the 
Commission on eight different days during May and June, 
1950. Testimony was received from W. M. & A., 
635 CTC, numerous individuals, representatives of va¬ 
rious Citizen’s Associations, and the Commisison’s 

staff. 

The Commission made the following Findings of Fact 
which the Court deems applicable to the controversy over 
the extension of the W-4 line: 

(1) The area adjacent to Alabama Avenue, between 
the intersection of Pennsylvania and Alabama Avenues 
and 36th Street and Alabama Avenue, Southeast, is 
without public transportation service and there is a 
need for such service in the said area. 

(4) There is no direct public transportation between 
the residential and shopping areas of the northern por¬ 
tion of Southeast Washington and other residential 
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and shopping areas and governmental installations of 
Southeast Washington. There is need for such trans¬ 
portation service. 

(8) The operation of the W-4 line as proposed by 
CTC from Bolling Field to the proposed terminal at 
36th Street and Alabama Avenue to the Intersection of 
Pennsylvania and Alabama Avenues, Southeast, would 
constitute a peripheral cross-town line connecting the 
shopping and business center near Fairfax Village 
with certain residential areas of southeast Washington 
and Bolling Field, and it is necessary to meet the 
transportation requirements of such areas. Such a 
line would serve as a feeder line to the radial lines 
terminating at Commodore Barney Circle and other 
radial lines in Southeast Washington terminating in 
downtown Washington. 


(11) * * * From the evidence of record, the Commis¬ 
sion is unable to find that the extension of the W-4 line 


would have any adverse effect upon the revenues of 
W. M. & A. Such operation would not constitute 


duplication of the existing service over W. M. & A. 


of existing or proposed service of CTC. Operation of 


the W-4 line would increase traffic over the intersect¬ 


ing radial lines of CTC and would increase to some ex¬ 
tent traffic over the lines of W. M. & A., which would 
increase the revenues of both Companies. The exten¬ 
sion of W-4 line to Pennsylvania and Alabama Avenues 
would supply public transportation to areas that have 
need for public transportation but where no such trans¬ 
portation is now provided. 


As a result of these findings the Commission concluded 
that the W-4 line should be extended from its present 
terminal at 36th Street and Alabama Avenue, S.E., to 
636 Pennsylvania and Alabama Avenues, S.E. The Com¬ 
mission further found and concluded “that such op- 
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erations will be reasonably compensatory”, and “that the 
extension of W-4 to Pennsylvania and Alabama Avenues 
will not adversely affect Washington, Marlboro & An¬ 
napolis Motor Line, Inc.” 

At the conclusion of the hearing, the Commission issued 
a new order, #3715, which made substantial amendments to 
Order #3530. 

Thereafter, the Court entered its order causing Order 
#3715 to supplant Order #3530, and granted the peti¬ 
tioner leave to amend its petition so as to place before the 
Court any objections it might have to Order #3715. D. C. 
Code, Title 43, Section 709 (1940 Ed.) 

Issue Involved in Present Appeal 

The petitioner contended in the original petition that it 
would be adversely affected by the extension of the C-2 line 
and by the establishment of the northern terminus of the 
newly created W-4 line at Pennsylvania and Alabama Ave¬ 
nues, S.E., and that as a result of such acts CTC w^ould be 
in direct competition with W. M. & A. ’s line serving Fair¬ 
fax Village. 

Upon the basis of the evidence presented in the original 
proceeding and in the hearing on remand the Commission 
found that the extension of the C-2 line from its present 
terminal would adversely affect the rights and revenue of 
W. M. & A., and that the operation of the then existing C-2 
line of CTC was not justified in the public interest, and as a 
result authorized CTC to discontinue the entire operation 
of the C-2 line. 

637 Counsel for W.M.&A., stated in open court that it 
has no quarrel with CTC or the Commission over 
the establishment of the W-4 line to its present terminal at 
36th and Alabama Avenues, S. E. (Official transcript, offi¬ 
cial hearing on Appeal April 21, 1952, p. 28). Since this 
terminal was proposed by CTC, it now appears that 
W.M.&A., is the only moving party to this appeal. 
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Thus there remains in this appeal the single issue as to 
whether in the circumstances the order of the Commission 
extending the W-4 line of CTC from its present terminal at 
36th and Alabama Avenues, S.E. to Pennsylvania and Ala¬ 
bama Avenues, S.E. should be affirmed or vacated. 

• 

Grounds Relied on by W.M.&A. for Vacation of 

Order #3715 

In its amended petition of appeal W.M.&A., has set forth 
the following grounds for asking the Court to suspend and 
vacate the proceedings in Formal Case #383 and the Or¬ 
ders #3530 and #3715 emanating therefrom: 

I 

(1) That said proceeding and the orders issued in 
connection therewith are void ab initio for failure to 
make petitioner a party to the proceeding and to give 
it prescribed statutory notice of the same. 

(2) That said orders #3530 and #3715 are illegal 
for that they establish service which is competitive to 
that of the petitioner, where there has been no sub¬ 
stantial evidence of record showing such service to be 
necessary for the convenience of the public, or that the 
service of the petitioner is inadequate. 

(3) That Order No. 3715 is arbitrary, unreasonable¬ 
ness and capricious, and is based upon evidence which 
was not admissible. 

(4) That Order No. 3715 is unlawful, arbitrary, un¬ 
reasonable and capricious as it is based in part upon 
testimony taken at the original hearing to which the 
petitioner was not a party, did not participate, and 
had no opportunity to cross-examine the witness re¬ 
garding its testimony. 

638 (5) That Order No. 3715 is unlawful and illegal 

because the hearing on remand, on which it was in 
part based, was beyond the scope of the order of this 


i 
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Court and was beyond the power of the Court to or¬ 
der under Title 43-705 of the 1940 Code of Laws for 
the District of Columbia. 

(6) That said orders are unlawful, illegal and con¬ 
fiscatory. 


Scope of Review 

Petitioner takes the position that the Court in hearing 
this appeal should consider and review the entire record 
with the view that the case is before the Court de novo. In 
support of this position it cites Potomac Electric Power 
Co. v. Public Utilities Commission of the District of Co¬ 
lumbia 51 App. D.C. 77, 276 Fed. 327 (1921) wherein the 
Court of Appeals held that, under the provisions of the 
Act of Congress March 4,1913 creating the Public Utilities 
Commission of the District of Columbia, the Court must 
exercise its own independent judgment as to both law and 
facts so far as necessary to determine the question in issue. 

This Court agrees that such a position would be tenable 
under the terms of the applicable statute in 1921. How¬ 
ever, the Court’s powers as well as it’s duties and limita¬ 
tions in the instant appeal are such as are prescribed by 
the pertinent statute in effect at the time of the Commis¬ 
sion’s hearings, it’s orders pursuant thereto, and the ap¬ 
peals therefrom to the Court. The applicable statute is the 
Act of Congress of March 4, 1913, as amended August 27, 
1935. Said statute, as so amended specifically provides that 
the review by the Court shall be limited to questions of law 
and that the findings of fact by the Commission shall 
639 be conclusive unless it shall appear that such find¬ 
ings of the Commission are unreasonable, arbitrary, 
or capricious. D. C. Code, Title 43, Section 706 '(1940 Ed.), 
Act of Congress March 4, 1913, 37 Stat. 989, ch. 150 Sec. 8, 
Par. 66; as amended August 27, 1935, 49 Stat 883 ch. 742, 
Sec. 2. 
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Court Review op Record Before Commission in 
Accordance With Applicable Test 

The petitioner has urged that the elimination of the pro¬ 
posed C-2 line extension is an admission sufficient in itself, 
by the Commission, that W.M. & A., was a public utility 
affected by the proceeding in Formal Case #383, and that 
the said proceeding is thus void ab initio for failure to 
give W.M. & A., the prescribed statutory notice and to make 
it a party to the proceeding. 

The Court is of the opinion that any defect in the pro¬ 
ceeding caused by lack of notice to W.M. & A., was corrected 
by the Court’s remand of the proceeding to the Commission 
and the subsequent action of W.M. & A., in the proceeding. 
The remand was ordered because of W.M. & A. ’s contention 
that it was adversely affected by the extension of the C-2 
and W-4 lines. The Commission found that this conten¬ 
tion as regards the C-2 line was sound and accordingly 
amended its order by deleting therefrom the provision 
requiring the extension of the C-2 line. D.C. Code, Title 
43, Section 709 (1940 Ed.) On the other hand the Com¬ 
mission found as a fact that W.M. & A. would not be ad¬ 
versely affected by the extension of the W-4 line. The 
mandate of the Court in effect had directed that W.M. & A., 
be accorded a fair hearing after due notice. An examination 
of the record of the hearing before the Commission upon 
remand causes the Court to conclude that the mandate of 
the Court has been complied with. W.M. & A., was 
640 fully advised of the issue involved in the proposed 
extension of the W-4 line and ample opportunity was 
afforded it to participate in the hearings upon that issue. 
The record discloses that W.M. & A., took advantage of 
that opportunity. 

Petitioner contends that order #3715 is illegal in that 
it establishes service competitive to that of petitioner de¬ 
spite the absence of substantial evidence of record showing 
such service to be necessary for the convenience of the 
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public or that the service of petitioner is inadequate. Peti¬ 
tioner specifically alleges in its brief that the Commission 
made no finding of fact or conclusion that the extension of 
the W-4 line was “necessary for the convenience of the 
public’* in compliance with the statutory pre-requisite to 
the establishment of competitive service contained in Title 
44-201 District of Columbia Code of 1940. The findings 
of fact of the Commission, Nos. 1, 4, 8 and 11, supra, in 
the Court’s opinion, constitute substantial compliance with 
the requirement of the Statute. The Court is unable to 
find that there is such an absence of substantial evidence in 
support of the Commission’s findings as to overcome the 
conclusiveness thereof. An examination and analysis of 
the testimony of the numerous witnesses as to the need 
for the service afforded by the extension in question satisfies 
the Court that the Commission’s findings are supported 
by substantial evidence. 

The petitioner has also urged that order #3715 is unrea¬ 
sonable, arbitrary, and capricious for the reasons that it 
is based in part upon testimony taken at the original 
hearing and that it is based upon evidence which was not 
admissible. The Court finds itself unable to agree with 
this contention. Where there is substantial evidence 
641 in the record to sustain an administrative agency’s 
determination, the admission of irrelevant and in¬ 
competent matter does not constitute reversible error. 
Sisto v. Civil Aeronautics Board 86 U.S. App. D.C. 31, 
179 F. 2d 47 (194.9). An examination of the proceedings 
in the P.U.C. Formal Case #383, considering the record 
in its entirety, causes the Court to conclude that the evi¬ 
dence before the Commission upon which it’s findings of 
fact are based is “substantial”. 

The petitioner has further urged that order #3715 is 
unlawful and illegal because the hearing on remand on 
which it was in part based, was beyond the scope of the 
order of the Court and beyond the power of the Court to 
order. The Court is unable to agree with this contention. 
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The record at the time of the Court’s order of remand did 
not contain sufficient evidence to enable the Court to make 
a determination of the claims of the petitioner. The order 
remanding the case to the Commission was based upon, 
supported, and governed by the provisions and require¬ 
ments of the D. C. Code, Title 43, Section 705 (1940 Ed.) 
That statute required the Commission “to receive addi¬ 
tional evidence upon any subject which was related to the 
issue on appeal.” The evidence received by the Commis¬ 
sion in its second hearing -was received in accordance with 
the authorization and requirement of the statute. 

Upon examination of the record in its entirety the Court 
finds substantial, competent evidence to sustain the decision 
reached by the Commission and expressed in its order ex¬ 
tending the W-4 line of the CTC from 36th Street and 
Alabama Avenue, S.E. to Pennsylvania and Alabama 
Avenues, S.E. The Court recognizes the function of the 
Commission as the trier of the facts, and when supported 
by substantial evidence the Commission’s choice between 
two conflicting views will not be disturbed. N.L.R.B. v. 

Arcade Sunshine Co. 73 App. D.C. 128, 118 F. 2d 49 
642 cert, denied 313 U.S. 567, 61 S. Ct. 942, 85 L. Ed. 

1526 (1941) Neff v. Federal Trade Commission 117 
F. 2d 495 (4th Cir. 1941). Fioret Sales Co. v. Federal 
Trade Commission 100 F. 2d 358 (2d Cir. 1938). The fact 
that conflicts in evidence or inferences to be drawn were 
resolved unfavorably to the W.M. & A., is not enough to 
justify setting aside the findings of the Commission on 
the ground that such action was unreasonable, arbitrary 
or capricious. Determinations by administrative agencies 
are not to be set aside by Court if there is evidence to sup¬ 
port them. This rule is applicable even though the Court 
might justifiably have reached a different conclusion had 
the the matter been before it de n-ovo. Swayne & Hoyt Ltd. 
v. United States 300 U.S. 297, 304, 57 S. Ct. 478, 81 L. Ed. 
659 (1937). Yankee Network v. Federal Communications 
Commission 71 App. D.C. 11,107 F. 2d 212 (1939). 
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Conclusion 

In the Court’s opinion P.U.C. order #3715 is a valid 
order. 

For the reasons stated, order #3715 of the Public Utili¬ 
ties Commission for the District of Columbia is affirmed. 
Counsel will prepare proper order. 

Charles M. McLaughlin 
Judge 

July 17,1952 


646 Filed Aug 14 1952 

Notice of Appeal 

Notice is hereby given this 14th day of August, 1952, that 
the Washington, Marlboro and Annapolis Motor Lines, Inc., 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the order and judgment of 
this Court denying motion for summary judgment, entered 
on the 14th day of August, 1952, affirming Order No. 3530 
promulgated by the Public Utilities Commission of the Dis¬ 
trict of Columbia and from Order No. 3530, as amended 
by Order No. 3715. 

J. P. Donovan 

Attorney for Washington, 
Marlboro and Annapolis 
Motor Lines, Inc. 


PUBLIC UTILITIES COMMISSION 
OP THE DISTRICT OF COLUMBIA 
WASHINGTON 4, D. C. 

December 10, 1948 

In the Matter of 

Bus Service of the Capital Transit Company 

in Southeast Washington 

P. U. C. No. 3489, 

Formal Case No. 383. 

i 

Notice of Hearing 

Pursuant to a request for service desired in the vicinity 
of Alabama Avenue and 15th Street, Southeast, submitted 
by the Garfield-Douglass Heights Citizens’ Association, an 
informal conference was held on August 31, 1948. The 
service requested was for the benefit of the residents of the 
Savannah Heights and the Camp Simms housing develop¬ 
ments. It was suggested that the present service to Shipley 
Terrace be extended to serve the Savannah Heights and 
Camp Simms areas. A modification of this request sug¬ 
gested the extension of the service to Shipley Terrace, as 
now operated, to the intersection of 23rd Street and Ala¬ 
bama Avenue and thence westwardly along Alabama Ave¬ 
nue to its intersection with Nichols Avenue. 

As compliance with these requests would result in further 
piece-meal extensions, and as certain sections in this area 
have expanded rapidly, requiring the development of more 
comprehensive plans for service, the Capital Transit Com¬ 
pany expressed the view in a letter dated August 30, 1948, 
that further study should be given to the matter of service 
in this area. 

Pursuant to this study, the Capital Transit Company, 
under date of October 28, 1948, submitted certain recom¬ 
mendations for changes in bus service in the southeastern 
portion of Washington. Since these changes involve several 
lines now operating, the Commission proposes to hold a 
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formal hearing on the proposals of the Capital Transit 
Company, and certain modifications thereof. This matter 
is related to the request of the Garfield-Douglass Heights 
Citizens’ Association in that it proposes service along 
Alabama Avenue between Stanton Road and 11th Place, 
where at present no bus service exists. 

The proposals are as follows: 

Route W-4, Portland Street Bus Line 

1. Extend the operation of this line from the intersection 
of 11th Place and Alabama Avenue easterly along Ala¬ 
bama Avenue to 36th Street, Southeast, and thence via 
the loop of the present C-2 bus terminal, south on 36th 
Street, west on Bangor Street, and north on 34th 
Street. 

This will remove the Trenton Terrace portion of the 
Portland Street Line, and other provisions must be 
made for this service. 

It will also make unnecessary operation of the present 
C-2 Line between the intersection of Alabama Avenue 
and Naylor Road and the terminal at 36th and Bangor 
Streets. 


Route C-2, Shipley Terrace Bus Line 

2. Extend the operation of the present W-2, Shipley Ter¬ 
race Bus Line from its present terminus near the inter¬ 
section of 25th Street and Naylor Road northerly along 
Naylor Road, 25th Street and Pennsylvania Avenue 
to Commodore Barney Circle, and designate this route 
as C-2, Shipley Terrace Bus Line. This leaves the 
route designation W-2 available for use elsewhere. 

The service on this route, taken together with the serv¬ 
ice of C-2, Naylor Gardens Line, -would then constitute 
one branch of the Sousa Bridge Lines. 


» 
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Route C-2, 36th Street and Alabama Avenue Bus Line 

3. Discontinue this Line as such. 

The extension of the W-4, Portland Street—Alabama 
Avenue Bus Line will cover the part of this route pro¬ 
posed to be discontinued, and the present W-2, Shipley 
Terrace Line will be renamed as the C-2, Shipley Ter¬ 
race Bus Line, one of the Sousa Bridge Lines. 

Route W-2, Wheeler Road-Teenton Place Bus Line 

4. Capital Transit Company’s plan proposes to serve 
Trenton Place as a part of the operation of the Wheeler 
Road Bus Line—Route V-8. Their sketch shows the 
operation of this Line from its terminal on Raleigh 
Place near Nichols Avenue, along Portland Street, 7th 
Street and Alabama Avenue to 11th Place, and thence 
south to Congress Street, west to Wheeler Road, and 
again south on Wheeler Road to Barnaby Terrace. At 
present this proposed route is impossible since neither 
Congress Street nor Mississippi Avenue is open be¬ 
tween 11th and 10th Place and Wheeler Road. A pro¬ 
posal is, therefore, made to extend the operation of the 
Wheeler Road Bus Line in such a way that the bus, 
when completing its trip along Wheeler Road to 
Barnaby Terrace and then having returned to the stand 
on Raleigh Place, then makes a trip from that terminal 
via Nichols Avenue, Portland Street, 7th Street, Ala¬ 
bama Avenue to 11th Place, and southerly to the pres¬ 
ent terminal of the Trenton Place Line, and returns 
over the regular route to the terminal on Raleigh 
Place. This Line will be named W-2, as noted above, 
and the V-8, Wheeler Road Line will be discontinued 
as such. 

Sketches showing the existing bus routes in Southeast 
Washington and the proposed bus routes in the same area 
have been prepared and are being forwarded to the citizens’ 


associations most interested. In order that an opportunity 
may be afforded the members of such associations to con¬ 
sider the proposed changes prior to hearing, the hearing 
will be held on a date which should provide ample time 
for this purpose. 

Notice is hereby given that a formal public hearing will 
be held on Monday, January 24,1949, at 10:00 o’clock a.m., 
in Room 500, District Building, to consider the four rerout¬ 
ing proposals above outlined, and any other matters in 
connection with this proposed rerouting of bus lines in 
Southeast Washington. 


By direction of the Co 


Mill 


ission: 


E. J. Milligan 
E. J. Milligan 
Executive Secretary. 


PUBLIC UTILITIES COMMISSION 
OF THE DISTRICT OF COLUMBIA 
WASHINGTON 4, D. C. 

January 5, 1949 

In the Matter of 

Bus Service of the Capital Transit Company 

in Southeast Washington 

P. U. C. No. 3489, 

Formal Case No. 383. 

Consolidation of Proceedings and Notice of Hearing 

Under date of December 10, 1948, the Commission issued 
its notice of public hearing to be held on January 24, 1949, 
in Formal Case No. 383, involving certain proposals of 
Capital Transit Company for extension of bus lines and 
changes of certain services in Southeast Washington, and 
the request of the Garfield-Douglass Heights Citizens’ 
Association for proposed bus service along Alabama Ave¬ 
nue between Stanton Road and 11th Place. 
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Under date of December 21, 1948, Capital Transit Com¬ 
pany requested that the matter set forth in the Commis¬ 
sion’s notice of December 10, 1948, be broadened so as to 
condition the proposed bus changes in Southeast Washing¬ 
ton upon the elimination of the special fare of 5^ applicable 
on the W-4 bus line, or in the alternative, that elimination 
of the special 5^ fare be authorized. The special 5 4 fare 
is applicable only on the existing Route W-4, one of the bus 
lines proposed to be extended in Formal Case No. 383. 

The notice of December 10, 1948, provided for hearing 
upon the matters there set forth and any other matters in 
connection with the proposed routing of bus lines in South¬ 
east Washington. The Commission believes that the re¬ 
quest of Capital Transit Company to eliminate the special 
fare of 5^ on Route W-4 should be consolidated with the 
proceedings in Formal Case No. 383, and that the hearings 
set for January 24, 1949, should be continued to allow 
further time to consider the consolidated proceedings. 

Accordingly, notice is hereby given that a formal public 
hearing will be held on Wednesday, February 2, 1949, at 
10:00 o’clock a.m., in Room 500, District Building, to con¬ 
sider the four rerouting proposals outlined in the notice 
of December 10, 1948, and other matters in connection with 
such rerouting of bus lines in Southeast Washington, in¬ 
cluding the request of the Company for elimination of the 
special 5 # fare applicable on the W-4 bus line. 



By direction of the Commission: 

% 

E. J. Milligan 
E. J. Milligan 
Executive Secretary. 

April 20,1950 


Notice of Hearing. 

Pursuant to order of the United States District Court 
for the District of Columbia dated the 8th day of April, 
1950, notice is hereby given of a formal public hearing at 
10 o’clock A. M., on May 9,1950, in Room 500 of the District 
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Building, upon the matters involved in Formal Case No. 383 
and upon such matters as directed by the Court in the said 
order. 

By direction of the Commission: 

E. J. Milligan 
Executive Secretary. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

2 PROCEEDINGS 

Chairman Flanagan: The hearing will come to 

order. 

Mr. Harrison ? 

Mr. Harrison: If the Commission please, this proceeding 
arises out of requests for improved and extended service 
by the Capital Transit Company in Southeast Washington, 
being the area lying generally east of Alabama Avenue, 
Southeast. 

On the date of October 28,1948, the Capital Transit Com¬ 
pany submitted certain recommendations for extension of 
service in this area and the Commission set the matter down 
for hearing on January 24, 1949. Subsequent to that time, 
the Capital Transit Company requested that the proceeding 
be broadened for the purposes of considering the five-cent 
special fare on the Portland Street line, the W-4 line, and 
asked that the extension be conditioned upon its elimination 
of the five-cent charge. 

The Commission felt that that matter was related to the 
routings proposed in its order of December 10, the notice of 
hearing of December 10, and consolidated that request with 
the proceeding and set the matter down for hearing at this 
time. 

The Company will outline the proposal in its request to 
the Commission. This request is tied up with certain re¬ 
quests from various citizens groups from that part of 
Washington. 

Chairman Flanagan: May we have appearances ? 
Mr. Harrison: Vernon E. West and Lloyd B. Har¬ 
rison for the Commission. 
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Mr. 0 ’Dea: John 0 ’Dea, People’s Counsel. 

Mr. Await: F. G. Await and D. Myse for the Capital 
Transit Company. 

Chairman Flanagan: Are there any further appearances 
to be noted? 

(No response.) 

• * • • • • • • • • 

6 Dean J. Locke 

was called as a witness by and on behalf of the Com¬ 
pany and, having been first duly sworn, was examined and 
testified as follows: 

Direct Examination 

By Mr. Myse: 

Q. Mr. Locke, will you please give your name and your 
position? A. Dean J. Locke, Staff Engineer, Capital Transit 
Company. 

Q. Mr. Locke, has a study been made under your direc¬ 
tion of the bus service of the Company in southeast Wash¬ 
ington? A. Yes, and this has extended over a con- 

7 siderable period of time. 

Q. Will you describe the area which you have 
termed southeast Washington? A. It is the area southeast 
of the Anacostia River bounded by Pennsylvania Avenue 
on the northeast, the Maryland line on the southeast, and 
the Potomac River on the west. 

Q. What was the reason for the study ? A. Our knowledge 
that there had been considerable residential development 
in the area and that there had been requests for the estab¬ 
lishment of services in certain relatively new communities, 
and for the establishment of service along Alabama Avenue 
between 11th Place on the west and Stanton Road on the 
east. 

Q. Have you prepared a map showing the present loca¬ 
tion of bus lines routes in southeast Washington? A. Yes. 

Mr. Myse: I ask to have marked for identification the map 
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showing present routes in Southeast Washington as Exhibit 
No. 1. 


10 Q. Has there been a request for extension of the 
Route W-2 Shipley Terrace line to Barney Circle? 

A. Yes. 

Q. Do you believe that such an extension is proper at 
this time? A. Yes, if it can be made 'without duplicating 
service already rendered over Route C2 and C% between 
Naylor Road & Alabama Avenue and Barney Circle. 

Q. Is it possible to make this extension without duplicat¬ 
ing existing service? A. Yes. The Route C2, 36th & Ala¬ 
bama Avenue branch of the Sousa Bridge line is very 
lightly patronized and now’ duplicates service rendered by 
the Route C6 branch in the vicinity of Branch Avenue and 
the Route C2 branch in the vicinity of Naylor Road. 

By extending Route W2 from Naylor Road & Alabama 
Avenue to Barney Circle in place of Route C2 a much more 
effective disposal of service can be made and the 

11 service along Alabama Avenue between Naylor Road 
and 36th Street can be provided adequately in another 

manner. 

Q. How many family units are there in the Shipley Ter¬ 
race area which are more than one-quarter mile walking 
distance from Alabama Avenue, where only the Route W6 
and W8 service was available prior to the establishment of 
the Route W2 service ? A. 734. 

Q. How many family units are there in the area along 
Alabama Avenue between Naylor Road and Branch Avenue 
which are more than one-quarter mile walking distance 
from Route C2 on Naylor Road and Route C6 on Branch 
Avenue ? A. 81. 

• ••#****** 

12 Q. Will you please describe Exhibit No. 2 for iden¬ 
tification? A. This map is drawn to the same scale 

as that of Exhibit No. 1. The changes involve: 

One, the extension of Route W4 Portland Street bus line 
from Alabama Avenue & 11th Place along Alabama Avenue 
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to 34th Street and thence over the terminal loop via Banger 
Street, 36th Street and Alabama Avenne. 

Two, the extension of the present Route W2 Shipley Ter¬ 
race bus line from 25th Street & Good Hope Road to Barney 
Circle and a change of route number from W2 to C2. 

Three, discontinuance of the Route C2, 36th Street & 
Alabama Avenue branch of the Sousa Bridge bus line as 
such. 

Four, alteration of the Route V8 Wheeler Road bus line 
so as to provide service on 11th Place in substitution 

13 for Route W4. A modification of the latter step is 
necessary because of the present non-existence of 

certain streets. 

Q. What do the proposed routings accomplish? A. First, 
Route W4 provides a crosstown or circumferential through 
and direct routing between Watson Street in Bolling Field 
and 36th Street in Hillcrest. 

Second, Route W4 bridges the gap on Alabama Avenue 
between 11th Place and Stanton Road. 

Three, Route W4 provides a service within reasonable 
walking distance to all but a few family units in Camp 
Simms. 

Four, Route W4 provides all the service on Alabama Ave¬ 
nue east of Naylor Road justified by the patronage coming 
from that area. 

• • # • ♦ * # ♦ 

Five, proposed Route C2 provides service without trans¬ 
fer between the Shipley Terrace area and Barney Circle. 

Six, Route V8 provides a service in substitution for 
Route W4 service in the Trenton Terrace area at 11th Place 
adequate for the needs of that area. 

Seven, the vast majority of transit patrons in the south¬ 
east area will be convenienced by the changes. 

Q. What is the major advantage of the proposed Route 
W4? A. It will serve as a crosstown connecting line tieing 
together the Nichols Avenue Routes Al, 2, 3, 4, 6, 7 and 8, 
Route V8, Routes W6 and W8, Route W2, Routes C2, C£ 
and C6. It should reduce the travel distances and 

14 transfers now taken by substantial number of riders. 
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Q. Can this new combination of routings be provided 
at a minimum of cost? A. Yes. It requires only one ad¬ 
ditional bus and two additional men. 

Q. Would any of the other less practical plans require 
at least as much if not more in the way of buses and man¬ 
power? A. Yes. 

• ••*•#•••• 

Q. Reference has been made to the present unavailability 
of streets in the Trenton Terrace area which will make im¬ 
possible the rerouting of the Route V8 Wheeler Road bus 
line through that community to replace the present Route 
W4 Portland Street line. Until such time as streets are 
available, how can this community be served ? A. The notice 
of this hearing, paragraph 4, describes an alternate 
15 routing which, in effect, provides for continuance 

of the present Trenton Terrace end of the Portland 
Street line as an extension of the Wheeler Road line, that 
is to say, the bus serving the Wheeler Road line would also 
serve the Trenton Terrace line, each alternately. 

Q. Can the present 30-minute non-rush and 20-minute 
rush headways on Route V8 and the present 30-minute all 
day headways on Route W4 in Trenton Terrace be pre¬ 
served with the one bus now operating on Route V8? A. No. 
This plan of alternation will require two buses, as the round 
trip terminal to terminal time is 22 minutes and a reasonable 
layover must be provided. 

Q. Does this routing, then, increase the cost of the over¬ 
all plan as originally contemplated? A. Yes. It practically 
doubles the cost of the entire undertaking. 

Q. Can this additional cost be avoided? A. Yes. The 
patronage of both the Route V8 and Route W4 services east 
of Nichols Avenue is insufficient to justify the services 
presently being rendered. 

During the a.m. rush period, for example, the 11 trips 
operated on Route V8 provide carrying capacity for 418 
passengers but are used by only 129 passengers. 

On Route W4 and W7 trips operated provide capacity for 
266 passengers but are patronized by only 119 pas- 
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16 sengers. During the mid-day period between 9:30 
a.m. and 3:00 p.m. the 11 trips operated northbound 

on Route V8 have seats for 297 passengers but carry only 
60 passengers. On Route W4 the 11 trips operated west¬ 
bound have seats for 297 passengers but carry only 79 
passengers. 

The use of one bus will permit the operation of 30-minute 
headways all day on both portions of the line and will pro¬ 
vide capacity for 266 passengers in each direction during the 
a.m. rush and 297 seats during the mid-day period referred 
to above. 

Thus it is seen that the 20-minute rush hour service pro¬ 
vided on Route B8 is far in excess of traffic requirements 
and that the services operated at all periods of the day have 
capacity for large increases in patronage. 

• • • * • * • • 

i 

Cross-Examination 

• # • • • * • ♦ • • 

17 Mr. Garvin: I would like to ask about the rush hour 
service on proposed W-4 as indicated by Mr. Locke. 

The Witness: It is contemplated that initially a 30-minute 
service will be scheduled all day long, until such time as 
experience indicates the need of additional service. 

Mr. Morrisett: I wanted to ask of Mr. Locke if the pro¬ 
posed change wasn’t caused primarily by trying to bridge 
the gap between 11th Place and Stanton Road and also to 
give better service to those persons living in the Camp 
Simms area who are over one-quarter of a mile from the 
nearest line? 

The Witness: Those were two of the objectives but for a 
long period we have had requests from individuals and 
others pointing to the need of a crosstown connecting line 
which would obviate the necessity of a number of transfers 
in traveling crosstown. 

Mr. Morrisett: Well, my thought was that if, as I under¬ 
stood it in the beginning, that was your major or your initial 
objective, it hasn’t been accomplished with this plan. 

The Witness: We feel it has because it provides a means 



of riding without transfers for a considerable distance west¬ 
ward of 36th Street, and it brings the vast majority of those 
living adjacent to Alabama Avenue within reasonable walk¬ 
ing distance of service, a situation which doesn’t now 
prevail. 

• ••••••### 

18 Mr. Cramer: Mr. Locke mentioned that there were 
81 houses to be served by the busline east of Naylor 

Road. I wonder if those 81 houses are not on Alabama Ave¬ 
nue only? 

There are certainly several hundred houses east of Nay¬ 
lor Road and west of Branch Avenue which is now being 
served by the C2 bus. It is hard to understand his statement 
that there are only 81 houses. There are many houses in 
that area winch depend very much, and I might say entirely, 
upon the C-2 bus. 

The Witness: I attempted to explain that this number are 
those which are more than a quarter of a mile from Route 
C-6 on Branch Avenue on the east and more than one-quar¬ 
ter of a mile walking distance away from C -% Naylor Road 
Line on Naylor Road. Those who live within a quarter of 
a mile of either of these two lines that I have cited will con¬ 
tinue to have service of the same character as that provided 
now by Route C-2; that is, direct service without transfer to 
Barney Circle, so that only 81 homes on either side of Ala¬ 
bama Avenue will be placed in the position of not having 
a continuance of direct service to Barney Circle without 
transfer, if this plan is approved. 

Mr. Cramer: I don’t quite get the picture. You say that 
there are 81 houses that will not be served by the line run¬ 
ning along Alabama Avenue, whatever the number is. Is 
that because of the lack of continuation between, we will 
say, 36th Street and Branch Avenue, or what is the 

19 situation? I do not quite get the picture. 

The Witness: Let me explain again that the 81 
houses will be deprived of direct service without transfer 
to Barney Circle. However, they will not be deprived of 
service, they will still have a service in the form of Route 
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W-4 on Alabama Avenue which will make connection with 
the C-6 on Branch Avenue for the C-2 bus on Naylor Road. 
So they will still have service but they will have one transfer 
to get to Barney Circle where today they have none. 

I don’t know whether I can illustrate that at this distance 
to you but contiguous to Route C-6 on Branch Avenue is an 
area one-quarter of a mile approximately or three blocks, 
which is to be considered adequately served by Route C-6 
to a reasonable walking distance. Likewise there is an area 
east of Naylor Road which is in the same category. 

Now between those two is an area in there (indicating) in 
which there are 81 homes and there are the ones the occu¬ 
pants of which will be affected by the plan in that they will 
not any longer be able to take a bus at the stops most con¬ 
venient to them and ride directly to Barney Circle without 
transfer. 

However, the Route W4 proposed will operate along the 
Alabama Avenue in their area, they will be able to get on it 
and either at Naylor Road transfer to the lines which do go 
to Barney Circle or ride over to Branch Avenue and do like¬ 
wise. 

Mr. Cramer: In either case there is a transfer in- 

20 volved, it is not a direct service from the present 
terminus to Barney Circle, is that true under this pro¬ 
posed change ? 

The Witness: The proposed change the occupants of 81 
homes will have to transfer either to Branch Avenue or 
Naylor Road in order to get to Barney Circle. 

• * * « * • • * #;• 

21 Mr. Myse: When you spoke of the 81 houses which 
would be affected up in the Hillcrest area you were 

comparing that with the 734 homes in another area which 
would be benefited by the same change ? 

The Witness: That is correct. 

Mr. Myse: Those 734 homes are in what area? 

The Witness: Shipley Terrace area. 

Mr. Myse: They would now be provided with service 
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direct to Barney Circle which they could not get under the 
existing routes ? 

The Witness: That is right. 

The 81 houses are, as near as I can give it to you, within 
that elipse right in there (indicating) which is the area 
which is more than a quarter mile walking distance from 
Branch Avenue on the east or Naylor Road on the west. 

• ••••##••• 

22 Mrs. McIntosh: I think the question that everyone 
talking about the C-2 bus is concerned with is this: 
that the area involved is not only the 81 houses off the bus 
line but those serviced on the other side of the Hillcrest 
line which are served by this particular route. Some of the 
people, several blocks away from the Hillcrest Line, not 
wishing to go in the direction of Hillcrest busline, use this 
36 & Alabama Route. 

26 Mr. McGregor: My name is Edgar C. McGregor 
and I am a property owner on 32nd Street, north of 
Alabama Avenue. 

My question is this: if the proposed change is consum¬ 
mated is there any adequate facility which would provide 
for the patrons of this particular busline at transfer points? 
Is there any adequate facility to be provided for those who 
will absolutely have to transfer if this proposed change 
goes through? 

The Witness: Only the same facilities that are available 
generally to transferees any where on the system would 
be available here. Putting it another way, the Company 
does not provide protection for transferees anywhere on 
the system. 

Mr. McGregor: Well then, it would be absolutely neces¬ 
sary then for anyone living in the area between the pro¬ 
posed change and the original bus to transfer? 

The Witness: No, no it would not because with some 
slight added walking distance in some instances, the direct 
service can still be obtained on Branch Avenue on Route 
C-6. 




129 


Mr. McGregor: Yes, but how about the people below 
that going west on Alabama Avenue? 

The Witness: Who must go west on Alabama Avenue? 
Mr. McGregor: That is correct. 

The Witness: Anyone who is within this 81 category that 
I have referred to would have the transfer where today 
they do not in reaching Barney Circle. 

27 Mr. King: I would like to ask a question on this 
new transfer, those patrons of the C-2, assuming that 
they have to transfer, how much additional time would be 
consumed from 36th Street to Barney Circle? 

In other words, is there any guarantee that there would 
be connections at the transfer point? 

The Witness: No, sir; we cannot make guarantees as to 
that trip. We are not able at this time to state what the 
time of transfer would be because the schedules have not 
been prepared but we would endeavor as far as practicable 
to minimize those times of waits between buses. 

• • • * # # * # • • 

Mr. King: Then taking into consideration the population, 
was Fairfax Village considered in this on your possible 
load carrying? 

The Witness: No, sir. 

Mr. King: Why not, it is within the area. 

The Witness: The Capital Transit Company considers the 
Fairfax Village area to be within the area served by the 
Washington, Marlboro & Annapolis Lines. 

• • « • « * # • •:# 

32 Miss Benjamin: In other words, it might be pos¬ 
sible to take one hour to get from Trenton Terrace 

33 to Bolling Field if both buses are operating on half 
hour ? 

The Witness: The maximum wait would be half an hour 
if the connection was just missed, but I don’t think that that 
condition will prevail under normal conditions. 

I might add that our origin and destination counts on the 
present W-4 line indicate a very small number of people 
riding in the manner you suggest, a very small number. 
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Chairman Flanagan: Yes, sir. 

Mr. Estes: The terminal of this W-4, will that be at 36th 
and Alabama or what on the proposed route? 

The Witness: It is proposed to use the same terminal now 
used by the C-2, 36th and Alabama. 

Mr. Estes: In other words, it is not possible to run it to 
38th then? The people up there that live in that area it 
wouldn’t benefit the people that go to Bolling Field and 
places like that ? 

The Witness: It’s possible to extend the line anywhere 
that there are good roads and that will sustain buses, but it 
is our view that the present loop at 36th and Alabama is 
proper for present day conditions. 

# * • # * # • • • # 

33 Mr. Estes: But it would not help the people in 
Fairfax Village or Fort Dupont? 

The Witness: No. 

Mr. Estes: They would have to come to Alabama? 

The Witness: Except as they chose to walk to 36th Street. 

• •#•»#•••• 

34 I- E. Heberle 

was called as a witness for and on behalf of the 
Company and having been first duly sworn was examined 
and testified as follows: 

Q. Mr. Heberle, have you made a study of the re- 

35 suits of the operations of the Portland Street Line? 
A. I have. 

Q. Do you have an exhibit showing the results of such 
a study? A. Yes. 

Mr. Await: May this exhibit be marked for identification 
as Exhibit No. 3? 

• ••••••••ft 

39 I have assumed that there would be a decrease in 
the use of this particular fare brought about by the 
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increase of 25 per cent and I show that under the revenue 
column, $681.24, so that the estimated revenue after the 
increase in the fare becomes $2,043.96. As shown in the 
last line of the exhibit this produces an additional revenue 
based upon the two months of operation of $908.46 or at 
the annual rate of $5,450.76. 

Now since our previous Exhibit No. 3 shows that our 
annual losses on the Portland Street line as presently- 
operated and with the present fare are $9,168, the result 
of this increased fare would be to reduce that loss by $5,450, 
or make it still a loss but of the order of $3,700 per annum. 

Now if it were assumed that all of the passengers paid 
the increased fare and there were no loss such as I have 
estimated here of 25 per cent, then the line would 
40 just about pay its costs exclusive of return. 

Mr. Locke has testified to a proposal of the Com¬ 
pany to extend this line as an improvement of the service 
to be given to the passengers in this general area. If the 
line were so extended without this change in the fare struc¬ 
ture, that we are asking for, we would have, in my judgment, 
a further increase in our losses because it would not be 
possible to police a five-cent fare limited to a part of the 
area of the proposed line as extended. 

Now in the extension of the line as prepared by Mr. Locke 
and the various other adjustments of lines in this area, all 
of which are intended to produce an over-all betterment to 
the service being given by the Company to the area, those 
changes are going to add to our costs something of the order 
of $15,000 a year. 

Now considering the project as a whole, with the change 
in fare that we have suggested on the Portland Street line, 
namely, the elimination of the five-cent discriminatory fare, 
we would have a betterment in revenues of about $5,000 per 
annum from that source so that there would still be a net 
cost of providing the better service as we see it of the order 
of $10,000 a year. 

• • • • # * • • • • 
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44 By Mr. 0 ’Dea: 

Q. Mr. Heberle, has this Portland Street Line 
shown a deficit since its establishment in 1941? A. I 

45 can answer that generally, yes. 

A. I cannot answer that with respect to deficit in the 
same manner as in this exhibit, Mr. 0 ’Dea, because we have 
not—we do not—continuously prepare operating state¬ 
ments by lines. 

That would be a very substantial operation and it can 
be done readily at any time. The revenues on the line have 
been below operating costs for the line as a w^hole—I mean 
of the system as a w’hole. 

Q. What do you mean by the “system as a whole?” A. 
Operations, bus operations. The cost of conducting bus 
operations. 

Q. You mean all over the city? A. Yes, the average, and 
I know definitely from the figures that we have that there 
has been a continued loss on the Portland Street line. 

Q. And you couldn’t give any estimates for these years 
then? A. No, not at this time. 

I have prepared for this particular period a statement 
based on costs and it is a study that takes a certain amount 
of time and we do not conduct such studies normally. 

Q. Well, will you refer now to Exhibit No. 4 and 

46 explain the manner in which you arrive at the figure 
of 25 per cent loss due to the increase because of the 

change in fare? A. That is an estimate based on my own 
personal opinion that such a change might cause a loss of 
25 per cent. 

Q. On what do you base that opinion? A. Well, if you go 
beyond experience and matters of fare changes, beyond that 
field I have no basis. I might state that I do not say that 
necessarily the loss will be 25 per cent, it may be less than 
that and I have stated that if the loss were nothing, if there 
were no loss, that the change would still produce revenues 
only about equal to the expenses without return on the line. 
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The 25 per cent is an estimate based on my best judgment 
of what might happen. It might be a greater loss, it might 
be a lesser loss than 25 per cent; experience will tell. 

Q. Well, the change in the rates of fare, the percentage 
in the change of the rate of fare, would change this figure 
25 per cent, would it not ? A. I don’t know that I understand 
your question, Mr. 0 ’Dea. 

Q. The change is from five cents to twelve cents, you 
say? A. Yes. 

Q. Suppose the change were from five cents to eight or 
nine cents or some other fare, then you would give 

47 us another estimate? A. Probably. 

Q. Is there any percentage that your estimate 
would increase according to an arithmetical progression? 
A. No, Mr. O’Dea, the 25 per cent was not arrived at on 
that basis. 

As I say it is my best judgment of what would happen 
and if it did happen these results would follow. 

Q. Suppose you gave us an estimate of 50 per cent loss 
due to the increase, what would the fare have to be? A. It 
could be readily computed. 

Q. That is what I would like you to do. A. If there were 
a 50 per cent loss then the additional revenue would be 
about $1,500 per annum—no, about $750 per annum addi¬ 
tional revenue. 

Q. What would the fare be? A. You said if there were 
a fifty per cent loss. I am assuming that the rate of fare 
that we have asked for here. 

Your question, as I understood it, was: What would be 
the additional revenue if there were a 50 per cent loss in 
passengers instead of 25 per cent, as I computed. My 
answer was directed to that. 

Q. Well, I think you answered before that you have no 
arithmetical formula? A. That is correct. 

48 Mr. O ’Dea: That is all. 


i 
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Cross Examination 
By Mr. Harrison: 

Q. I would like to ask you a question or two about 
Exhibits 3 and 4. 

Mr. Heberle, have you given consideration in your esti¬ 
mates, rather results shown on Exhibit 3, to any change in 
revenues to the company as a result of the proposed ex¬ 
tension of W-4 busline into a different area to connect up 
Alabama with Nichols Avenue? A. I have not considered 
any additional revenues running from that change, Mr. 
Harrison. 

Q. Is it not quite likely that with the extended service 
north and east that the present Portland Street line will 
draw upon a larger number of passengers? A. I think the 
results of the Portland Street Line will be vastly different 
if extended as proposed to the operations of the Portland 
Street Line as now conducted. By vastly different I mean 
that there will be more revenues in my judgment and more 
expenses. 

The revenues as I see it, will be a deflection from exist¬ 
ing routes to this Route W-4. 

Q. I understand Mr. Locke testified that the proposal 
on W-4 would call for one additional bus and two extra men. 

Is it your opinion that the additional revenue that 
49 might be brought to that portion of W-4 now would 
be less than the cost of that extra operation? A. Yes. 

Q. At the present time there is no connection between the 
W-4 and the area now served by W-2, C-2 and C -% lines, 
whereas the proposed improvement will connect those areas 
by the Capital Transit lines and is it not reasonable to 
expect some additional revenue over Portland Street line 
by virtue of connection with that new territory? A. I be¬ 
lieve that the revenues by the extension of this line in 
dollar volume will increase but I do not believe that the 
relative relationship between the revenues and the expenses 
on the line will be changed very much thereby. 
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Commissioner Lauderdale: Do I understand yon to say 
that yon do not expect this extension to generate any more 
passengers than are presently using the service in one way 
or another ? 

The Witness: That expresses very clearly what I have 
been trying to say. I have not given any consideration to 
any snch extension of business and I do not believe that it 
will be of any major character. 

As I view the changes that are proposed by the Company 
it is a question of giving more direct routing and generally 
getting better service to the persons who use our service 
in this vicinity. It will, I hope, have the effect of bringing 
more revenue. If it does so, it will help toward re- 
50 ducing the losses that are on this W-4 line, a loss that 
will still exist, as I see it, in my judgment, if our 
request for the elimination of the five-cent fare is granted. 

By Mr. Harrison: 

Q. Mr. Heberle, I understood toward the close of your 
direct testimony that you stated the Company would lose 
about $10,000 a year as a result of this proposal. Was that 
the correct figure? A. Yes, sir; that is correct. 

Q. Just how did you derive that figure? A. From my 
estimate of the costs of the additional mileage that is in¬ 
volved over-all in the plan proposed by the company, the 
changed routes and so forth, those additional costs are of 
the order of $15,000 a year. 

This change in fare that we are asking for; that is, the 
elimination of this five-cent fare, it is not a change in any 
of the other fares, but the elimination of the five-cent fare 
would produce an additional $5,000 and putting that against 
the $15,000 that is how I get the $10,000. 

Q. But that is without giving any credit to any business 
that might come in by virtue of the new service ? A. That is 
correct. 

Q. Do you not believe the fact that this southeast area 
adjacent to Bolling Field will have an outlet into new areas 
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by this proposed extension of Alabama Avenue? 
51 A. I believe that it will. 

Q. Doesn’t that generate transportation business? 
A. Correct, and to the extent that additional business is 
generated by this change in growth, the net of $10,000 
additional loss will be reduced. 

Q. And you don’t know to what extent that might be? 
A. I have no idea. 

• ••••••••• 

55 Mr. Harrison: Does your study lead you to believe 
that there will be such additional revenue that it will 

fill up that difference between 79 passengers and the 297 
capacity ? 

Mr. Locke: The extension will have no effect of filling up 
that capacity. 

The extension of W-4 will have no effect on this whatever 
because the extension is not in Trenton Terrace, it is along 
Alabama Avenue eastward. 

Mr. Harrison: Yes, but do you not expect some additional 
passengers as a result of this improved service and con¬ 
nection to areas not now served? 

56 Mr. Locke: Yes, we do, but it wouldn’t be to fill 
up this excess capacity that we refer to on these 

eleven trips. 

Mr. Harrison: So that comes back to the question that 
I asked of Mr. Heberle that there will not be additional 
costs by taking this additional load? 

Mr. Locke: If this additional load occurred in Trenton 
Terrace, the answer would be no additional cost. But, this 
additional load that we can anticipate from the extension of 
W-4 along Alabama Avenue will be on the new line, which 
may conceivably create costs which we haven’t figured in 
this estimate. 

Mr. Harrison: And create additional revenue which you 
have not figured in here? 

Mr. Locke: Of course, but Mr. Heberle has already stated 
that he doesn’t think that additional revenue will match the 

additional cost and that is my opinion as well. 

• •••••••#• 
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167 I- E. Heberle 

i 

was recalled as a witness for and on behalf of the 
company and having been previously duly sworn was 
examined and testified further as follows: 

Direct Examination 

By Mr. Await: 

• • # • • * • * • • 

I 

168 Q. Mr. Heberle, at the last hearing, and I am not 
sure whether the Commission asked for this or not, 

but do you have any figures with reference to the extension 
of the proposed line W-4 over to Pennsylvania Avenue or 
the C-2 over to the District line? A. Yes, I have made some 
estimates of extensions of this character that were 

169 suggested or requested by citizens at the hearing. 
I estimate that to extend the W-4 from its present 

terminus to Pennsylvania Avenue will not require any more 
buses but will require additional bus miles of 8,395 per 
annum with an estimated cost of $2,386.00. 

Q. Now, Mr. Heberle, as I understand it that extension 
is not from the present terminus but from the proposed 
terminus. A. That is correct. That proposed terminus 
being the present terminus of the C-2 which under the re¬ 
vised plan becomes the terminus of the W-4. 

Now if we were to continue this extension to the east to 
Bradbury Heights it would require an additional bus and 
the total additional mileage over and above the Company’s 
plan is 38,690 and the operating expenses, taxes and de¬ 
preciation attaching thereto would be $24,639 per annum. 
Mr. Harrison: Was that operating expenses of revenues? 
The Witness: The operating expenses, taxes and depre¬ 
ciation, $24,639. 

I have made no estimate of the revenues that might be 
produced by such an extension because I don’t know of 
any basis that could be used. 


\ 
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Commissioner Lauderdale: Is that $24,639 additional 
expenses extending it from the W-4 from 36th and Alabama 
Avenue to the District Line? 

The Witness: To Bradbury Heights. 

• •••••••*• 

190 Commissioner Lauderdale: Mr. Locke? 
Whereupon, 

Dean J. Locke 

was recalled as a witness by and on behalf of the company 
and having been previously duly sworn was examined and 
testified further as follows: 

Commissioner Lauderdale: Mr. Locke, then in your cal¬ 
culation as to what the additional cost would be to operate 
W-4 from the present terminus of 36th Street to Bradbury 
Heights did not take into consideration the layover time 
at 36th Street? 

Mr. Await: May I ask that that question be addressed to 
Mr. Heberle ? 

Chairman Flanagan: Yes. 

(Witness excused.) 

Whereupon, 

J. E. Heberle 

was recalled as a witness for and on behalf of the company 
and having been previously duly sworn, was examined and 
testified further as follows: 

The Witness: The cost of these extensions in all cases 
were predicated upon the additional bus hours that would 
be involved over what we are operating now and the addi¬ 
tional miles, so that everything in connection with 

191 the present operations was taken into consideration 
and only what would be required to furnish these 

extensions was computed. 

Commissioner Lauderdale: But the layover time in any 
event would be included in the cost of the operation? 
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The Witness: Yes, sir. 

Commissioner Lauderdale: And the smaller the layover 
time, it would affect the cost of the operation, would it not? 

The Witness: Yes, sir, layover affects cost of operation 
but only in this way: layover is a complement or an ac- 
companyment of any operation. Under some conditions 
and it is true in particular in some of the extensions that 
were proposed here in order to furnish the additional 
service, the additional length of route; it is necessary to 
put on another bus. Now in some of those instances the 
bus is not fully utilized, it is not operating continually but 
nevertheless the bus is out there and it is held and in such 
a case there is a continuing cost with respect to the operator. 
In figuring the costs I have taken into consideration the 
additional operator’s costs that are involved by such an 
extension and then have computed the additional cost that 
attached to the miles in each case. 

I think it can be fairly said that in making these esti¬ 
mates we have given credit to any savings or any changes 
that might be made to any existing service. 


65 




Statement of Malcom Littlefield. 
Shipley Terrace Citizens' Association 


• : 


# 


Mr. Littlefield: As you know, Shipley Terrace is this 
particular area situated south of 23rd Street and Alabama 
Avenue. 

At the present time we have approximately 1,000 housing 
units in Shipley Terrace with an average of three and a 
half persons to each unit and that figure would result in 
about 3,500 present tenants in that particular neighborhood. 

By September we anticipate as many as 5,000 people in 
this particular area and we have given a lot of study to the 
proposal of the Capital Transit Company to reroute this 
busline in Southeast Washington, east of the Anacostia 
River. We have come to one conclusion and that is that it 
is certainly a fair and equitable distribution of bus service 
in Southeast Washington. 
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We feel that it is a sincere attempt on the part of 

66 the Capital Transit Company to serve us in the 
service which they have proposed. We feel that w*ay 

mainly because of the needs of this particular area having 
changed so greatly since the war. 

Approximately 80 per cent of the building in Washington 
has been in the Southeast area east of the Anacostia River 
since the war so you can see the needs of this particular 
community, and area have changed overnight. It is cer¬ 
tainly a most flexible thing. 

67 Mr. Harrison: Would you state 'whether there are 
any people in the Shipley Terrace area who now 

work at Bolling Air Field or have employment in that 
neighborhood ? 

Mr. Littlefield: We have people in that neighborhood who 
work at Bolling Field and St. Elizabeths and the Naval 
Station. 

Mr. Harrison: Is it your belief that new business will 
be created for the company by virtue of this change? 

Mr. Littlefield: Undoubtedly, yes. 

119 Mr. Hastings: I had refrained before from making 
a proposal because it hinges on some other things 
and so on, but now that a direct route has been 

120 brought up, in view of the fact that WM&A has a 
bus that runs from Fairfax Village to 11th and 

Pennsylvania Avenue straight down the Avenue, and 
renders good service that way, 
«••##«••## 

128 Mrs. Morris: My name is Mrs. Edward B. Morris. 

I hope that most of what I am going to say does not 
repeat what anybody else says, but that it will give you an 
overall picture. 

It may in some points repeat, but I shall try first to give 
a background and then offer counter-proposals. 
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In this, others are taking np more specific problems. In 
many hearings, groups apparently not in accord appear be¬ 
fore the Commission and waste a great deal of time because 
one does not understand the others problems nor the pro¬ 
posed solution. 

Because, from published reports of the Association meet¬ 
ings and disagreement at the Southeast Council, that 
seemed about to happen in this case, and because there were 
factors not taken into account by the original proposal, the 
Fort Davis Citizens’ Association asked me to call together 
representatives from associations whose members would be 
affected by the proposed change or could be benefited by 
other suggestions which we believed should receive con¬ 
sideration. As a result, there met at my home last Wednes¬ 
day night representatives from Bradbury Heights, Hillcrest, 
Randall Highlands and Shipley Terrace, and I have been in 
contact with authorized representatives of Fairfax Village 
and Fort DuPont. 

I was unable to contact Summit Park, but much of 
129 what I say applies equally to them. 

We were generally agreed on counter proposals 
which, we realize, would involve the use of a few additional 
buses, but would offer a much more adequate service to a 
far larger group of people, an ever-increasing group because 
of the new construction in the southeast, and should encour¬ 
age the moving to that area of many who are now employed 
in the southeast but find it as easy to reach their work from 
northwest sections. 

The Commission must remember that, for many years, 
there have been charges that certain sections of the south¬ 
east are discriminated against because residents there are 
unable to use passes to travel over the city. There is a 
division of opinion between those who, because they must 
go beyond the downtown area or in other directions, cannot 
conveniently use the WM&A Express service, and those who 
find that this service fills their needs and provides them 
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with a service better than that offered in most other sections 
of the city. 

Some years ago WM&A Motor Lines and the Capital 
Transit Company entered into a voluntary agreement which 
established an inter-company transfer system at and east 
of Barney Circle. While this did offer a partial solution 
to the problem, those who take advantage of it cannot make 
additional trips during the day without paying a full fare 
for each, nor can other members of a family borrow the 
regular rider’s pass for their trips to shop or to 

130 centers of amusement; each must pay the full fare. 
Additional expense is also entailed in taking guests 

sightseeing. 

With the recent increase in fare, those dissatisfied with 
this arrangement have been even more voluble. Some are de¬ 
manding that Capital Transit extend service to the District 
Line and that WM&A service be terminated there, so far 
as D.C. residents are concerned, but that would deprive 
the other group of service they now enjoy, which is better 
than any which Capital Transit would be likely to provide 
for many years, if ever. 

• «••••••#* 

Instead of further inconveniencing some of its patrons, 
it stands to gain both in good will and financially by extend¬ 
ing and making more convenient its service and offering new 
service to others where there is reasonable justifica- 

131 tion for it. 

Every effort should be made so that patrons need 
not transfer more than once to reach most places in the 
city. Under the proposal being offered today, the approxi¬ 
mately five hundred patrons who have, by company check, 
found it more convenient to use the C-2 36th and Alabama 
Avenue line would be forced to transfer twice to go beyond 
Barney Circle, and then at least once and maybe twice more 
to reach many other destinations. 

Under existing conditions, this is the situation confront¬ 
ing residents in the Shipley Terrace area. Under the new 
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proposal, they would be relieved of one transfer, so it turns 
out to be a case of robbing Peter to pay Paul, which is 
hardly fair even though the proposal is based on the prin¬ 
ciple of the best service to the greatest number since there 
is no doubt that the Shipley Terrace area is rapidly ex¬ 
panding. 

Those favoring the proposal under consideration main¬ 
tain that many using present C-2 could equally well use 
the C-6 Hillcrest line or walk along Alabama Avenue to 
Naylor Road to have a choice of buses there. This does not 
take into account that the C-6 line except in rush hours 
offers only 30-minute headway, so that those now adjacent to 
either line would lose their present 15-minute service. 

I don’t believe that has been mentioned previously. 

Nor does it take into account that some of those using the 
present C-2 would not find either of the other routes 
132 convenient because they have already walked a con¬ 
siderable distance, mostly uphill, to reach Alabama 
Avenue, or they must walk by a roundabout route to reach 
Branch Avenue and the C-6 line. I refer to those living on 
Hillcrest and Fort Baker Drives and on W Street west 
of 30th, or near 31st Street and V. or W. Place. 

When the present C-2 was restored from its wartime 
terminal at 32nd and Alabama to its former terminal at 
36th and Alabama a few years ago the Fort Davis and 
Fairfax Village groups requested its extension to Pennsyl¬ 
vania Avenue and the Hillcrest Association made the same 
request in order that residents in that area would have 
access to the shopping center and postal station at the top 
of the hill. However, these requests were not acceded to, 
although residents in the vicinity of the present terminal 
have long complained that passing buses cause their houses 
to shake, and the Commission has had before it for some 
time a request that buses be rerouted away from this block. 

Since that hearing there has been extensive building in 
Fairfax Village and the adjacent area known as Fort 
Dupont, also in areas farther out, as Bradbury Heights and 
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nearby Maryland. None of these many thousands of persons 
have direct access to Capital Transit service with the privi¬ 
lege of using passes for convenience and economy. 

Fort Davis has for many years suggested that the 

133 Company and the Commission keep in mind the need 
for bus service along Alabama Avenue to Nichols 

Avenue for the accommodation of those who work at St. 
Elizabeth’s Hospital and the military reservations near 
Nichols Avenue, and establish such service as soon as 
residential building along the route should justify it. I 
mentioned this again at the luncheon given by Capital 
Transit last fall, and was pleased to learn that such a pro¬ 
posal was then under consideration. 

It was therefore most disappointing to learn, later, that 
the proposed route would terminate at 36th Street, thereby 
precluding its use by most residents of Fairfax Village and 
all those of Fort Davis, Fort Dupont, and Bradbury Heights. 
It brought from members of the Association the same old 
complaints: more discrimination against certain sections of 
the Southeast, higher fares but no better service. 

The proposals that the committee which I have mentioned 
believes will offer a great deal to the Southeast would not, 
we believe, offer any serious competition to present WM&A 
service, none at all to its express service. Both Capital 
Transit’s and our proposals would, in fact, in some instances 
make connections with outbound WM&A lines more con¬ 
venient so that perhaps some who now use private trans¬ 
portation would shift to public. 

We would not want in any way to detract from the efficient 
service to the downtown area which WM&A offers, 

134 but in desiring to keep that service intact we cannot 
and you should not ignore those w T ho are not well 

served by it. They, as citizens of the District, also have 
rights that should be considered. 

This, therefore, is one way in which that can be done, 
and we ask your most earnest consideration of it, at least 
to the extent of a six months’ trial, to give those now used 
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to private transportation the chance to try it out—and if 
that seems a long time, you know that often people do not 
break habits to try something new unless forced to do so 
by an emergency or they are impressed by frequent favor¬ 
able comments from their neighbors. 

Our proposals are as follows: 

One, appreciative of the benefits promised by the proposed 
extension of the W-4 line to 36th St. and Alabama Avenue, 
we ask that those benefits be offered also to others by the 
extension of that line along Alabama Avenue through Brad¬ 
bury Heights to the District Line. We agree with Hillcrest 
that extension of W-4 at least just between Naylor Road 
and 36th and Alabama would not serve any great number 
of persons. The distance is too short. Our proposal number 
one is the answer to this. 

People in Bradbury Heights, too, work near Nichols 
Avenue; they could then by a not inordinately long walk 
at the other end reach St. Elizabeth ? s Hospital, and the 
bus would take them directly to Bolling Field. I might 
135 mention that one of the men at the conference that 
night worked at St. Elizabeth’s, and he said he would 
certainly use the bus if it were established along that route. 

By a single change they could reach the Naval Research 
Laboratory, they would have direct access to eventual trans¬ 
portation over the South Capital Street Bridge, and they 
would be able to reach the Anacostia Library or the Navy 
Yard or Anacostia High School, all the time using passes 
which would serve them also in going marketing, downtown, 
or elsewhere after work. They would not have to worry 
about getting on vehicles at transfer points, and company 
operators would have to make fewer fare operations. 

Also, let me remind you of conditions now encountered 
by any who, not fortunate enough to have private trans¬ 
portation, must go out Nichols Avenue via transfer from 
the C-4 route, as people from the Bradbury Heights, Fort 
Dupont, Fairfax Village and Fort Davis areas now must 
do. Since the C-4 bus was rerouted, there is the choice of 
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getting off at W Street or at U Street. The former is 
desirable if “A”-line buses are not to be missed, but it is 
almost impossible to cross Nichols Avenue there. By the 
time the C-4 bus makes the turn and goes back two blocks 
to U Street, valuable time has been lost, and the desired 
buses on the “A” route have gone by, and even then, one 
can often cross only by walking all the way down to the 
traffic light at Good Hope Road. As if this is not 

136 enough, when across Nichols Avenue, it is necessary 
to walk back a block to the bus stop! 

I might add that this is exactly what two of us had to do 
about 6:00 p.m. one Saturday not long ago, for there was 
no chance of crossing at W Street. We had reached U Street 
by the time the bus got there although we had stopped from 
time to time hoping to find an opening to cross. Then we 
had to continue on to the light at Good Hope Road. That, 
day after day, will generate anything but good will for the 
company, and it does not put money in the fare boxes. 

Not only would the extension of service to the District 
line serve those working in other Southeast areas; it would 
give transportation to and from Fort Davis and Fort Dupont 
Parks and the Hillcrest Recreation Center, the only super¬ 
vised recreation center that side of the river. Thus it should 
in some measure help to keep youngsters off the streets. 

Finally, since the WM&A local service has been shifted 
from Alabama to Southern Avenue, it would afford local 
service to some who do not now have any transfer service at 
all, a second proposal. 

Believing that, if service via Barney Circle is most 
satisfactory for some riders, such service should be offered 
in the most convenient way to the greatest number, we 
request that the present C-2 36th and Alabama route not be 
eliminated beyond Naylor Road as proposed, but that it 
be extended to Pennsylvania and Alabama Avenues 

137 so that it might be used by more people. 

No doubt there are people in Fairfax Village and 
Fort Dupont who would be willing to take this more cir- 
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cuitous route to Barney Circle so that they might use passes, 
especially since it bypasses some of the rush-hour traffic 
jam on Pennsylvania Avenue beyond Minnesota. This, com¬ 
bined with the W-4 extension and assuming proper sched¬ 
uling, would give more frequent than 30-minute headway to 
that section of Alabama Avenue now served by C-2 alone, 
thereby making daytime marketing at Fairfax Village more 
attractive to Hillcrest housewives if the man of the house 
has the car. 

There are people in Fort Davis who would walk down hill 
to the C-6 line, but would not want to walk up; from the 
Navy Yard, where many in that area work, they could take 
the Garfield Loop bus, transfer to either the C-2 or W-4, and 
walk downhill from Alabama Avenue—and use a pass. The 
ideal solution for them, of course, is Capital Transit local 
service between Branch and Alabama Avenues; after all, 
only then could they make maximum use of facilities which 
residents in other areas take for granted. There is also 
new building going on in that part of the Fort Davis Avenue 
in the vicinity of Massachusetts and Alabama Avenues up 
beyond Fort Davis Park. 

We do not believe it fair that people served by the present 
C-2 line, people who have lived in this area for many 
138 years, should be forced to make an extra transfer to 
reach Barney Circle, should have their transportation 
made less convenient, fares being what they are. 

Three: We favor through service, as proposed, between 
Shipley Terrace and Barney Circle, because of the number 
of housing units and thus of individuals who would thereby 
benefit. 

Retention of the present C-2 36th and Alabama Avenue 
and C-2 Naylor Gardens, and the addition of a through 
Shipley Terrace line, would increase service on Naylor Road 
to Alabama Avenue, but not to an extent anywhere near 
that provided in many other sections of the city. Comparing 
the number of pickups on Naylor Road with the much greater 
number at the end of the line, one has only to think of 
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comparable situations in other sections where express buses 
operate non-stop for miles, duplicating routes of local 
service, so that patrons at the farthest distances might be 
accommodated. 

In conclusion, let me point out that, with building heavier 
in the Southeast than in any other part of the District, 
good service is becoming more and more justified. Mr. Locke 
has said that the W-4 line would operate a 30-minute 
headway. It is most disheartening barely to miss a bus 
that operates with 30-minute headway, especially in bad 
weather, and when breakdowns occur—and they do—there 
is simply no service for more than an hour, until another 
bus can be sent out from the garage. 

139 Southeast has always been treated like a stepchild 
of the rest of the city; its residents put up with 
infrequent Capital Transit bus service, mandatory transfers 
at crowded Barney Circle to almost all points in the city, 
no express service except on a competitive line from which 
there are no transfer privileges, and traffic bottlenecks that 
are ignored while overpasses and underpasses are built in 
other sections. They are harassed by inadequate schools 
and hordes of planes overhead, yet they pay taxes the same 
as those in other areas. 

We ask that, for once, we be given consideration in 
obtaining something that offers, not a maximum of con¬ 
venience, but at least a greater measure of convenience and 
economy for the public. In the light of recently published 
reports showing company operating costs and income, we 
do not believe that the company would suffer hardship if 
our suggestions were given a trial. 

Fort Davis’ interests in this, as well as those of Bradbury 
Heights, Fort Dupont, and much of Fairfax Village, are 
obviously in getting the service extended; without that, 
the problem in our part of Southeast boils down to one 
between Hillcrest, Summit Park and Shipley Terrace. Ran¬ 
dle Highlands is interested in any extension which will give 
more direct access to Nichols Avenue via the C-6 or Naylor 
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Road lines which serve the Randle Highlands area, or that 
would give pass users access to the Fairfax or 
140 Bradbury Heights areas without payment of extra 
fares. The nearest bowling alleys, for instance, are 
at Fairfax Village, but those desiring to use passes cannot 
reach them. 

All of us are interested in the overall transportation 
picture; we feel that we have had disconnected and incon¬ 
venient service too long now, and we want the best possible 
service for the greatest number of persons, service good 
enough that people will want to use it instead of to bypass 
it whenever possible. The first northwest crosstown line 
was fought by the company, but it carries extremely heavy 
loads and has been of great value to the public—so great, 
in fact, that another Northwest crosstown line was estab¬ 
lished not so long ago. 

We want and believe that we need a real “crosstown” 
line in the Southeast, not one that leaves half the potential 
riding public out in the cold. 


142 Mrs. Mys: May I ask one question? 

I am not quite clear on your proposal as distinct 

from the last proposal. Are they the same? 

Mrs. Morris: We made three proposals. The last is in 

accord with those three. Mrs. Cole was at the meeting at 

mv home last week. 

* 

Mrs. Mys: That involves extension of the Shipley Terrace 
shuttle bus line to Barney Circle ? 

Mrs. Morris: Yes. 

Mrs. Mys: As proposal Number One. 

Mrs. Morris: Extension of C-2. 

Mrs. Mys: Extension of the existing C-2 in the Hillcrest 
area to Pennsylvania Avenue and Alabama Avenue? 

Mrs. Morris: That is right. 

Mrs. Mys: And in addition along Alabama, extension of 
the W-4 line as proposed to the District line? 
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Mrs. Morris: That is correct. I believe the President of 
Bradbury Heights has more to say about a possible Brad¬ 
bury Heights extension. 

160 Mr. Temple: I have one other thing I would like to 
say: 

When I mentioned that we had on Alabama Avenue this 
express bus, when we asked the Capital Transit Company 
to extend it over Alabama, we don’t think it is going to 
interfere with the express bus, because the express bus does 
come to 11th and Pennsylvania Avenue. It is not our 
intention to interfere with that bus because this crosstown 
bus is not a downtown bus, but it would give us the service 
that we need going over around Bolling Field. It is not 
our intention to try to force the WM&A bus off at all. It 
would give us service which we don’t now have. It is not 
our intention to interfere with that service. 

I don’t see how it could interfere with their service, even 
with the service they have, giving us now the benefit of the 
transfers to the Capital Transit Company bus at Barney 
Circle and transferring down Pennsylvania Avenue. 

That bus going from 38th Street to the District line, as 
I see it, would not interfere with the Capital Transit service. 
I don’t believe it would be taking anything away from them 
or their service. 

Mr. Myse: May I ask a question on that point ? 

If you extended the W-4 bus line as proposed by the com¬ 
pany along Alabama Avenue at least as far as Pennsylvania 
and Alabama, and in addition you extended the present C-2 
bus line as it is now run by Capital Transit up to 

161 Alabama and 36th Street to Pennsylvania Avenue, 
and so made available the weekly pass of Capital 

Transit Company on those two lines, do you believe that 
some of the people in your area would use the facilities 
of Capital Transit Company in going to Barney Circle 
rather than the facilities of WM&A? 

Mr. Temple: That way they would either have to go—if 
you would bring that bus up to 38th Street— 
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Mr. Myse: Pennsylvania and Alabama. 

Mr. Temple: Pennsylvania and Alabama, or 38th. They 
are all right there together;—and then not extend the bns 
to the District line? You mean just bring it up to there? 

Well, I don’t see the advantage there of any of the people 
living in Bradbury Heights transferring to the Capital 
Transit at that point and then going back either to Branch 
Avenue or to Good Hope Road and coming down. 

As I see it, as it is, the WM&A has a local bus now, as 
I said. It comes out Southern Avenue and back up Penn¬ 
sylvania and down Pennsylvania to Barney Circle. So if 
they transferred at Pennsylvania and Alabama to the 
Capital Transit, then they would have to ride out of the 
way to get there. 

As I say, that way they would not have the advantage 
of a weekly pass. 

Mr. Myse: The point of my question was: would some of 
the people in order to take advantage of the weekly pass, 
utilize the facilities of the Capital Transit Services as so 
extended rather than WM&A which they now have? 
162 Mr. Temple: I don’t think that would exist. Of 
course, I can’t say, but I doubt it. 

• • « • • # * • • • 
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EXCERPTS FROM ARGUMENT ON MOTION TO STRIKE CERTAIN 

MATTERS FROM CERTIFIED RECORD 

1 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


Washington, Marlboro and Annapolis Motor Lines, Inc., 

(a corporation), 

Petitioner, 
vs. 

Public Utilities Commission of the District of Columbia, 

Respondent. 

Capital Transit Company, 

Intervener. 

Civil Action No. 2831-49 
Washington, D. C., 

October 31,1949. 

The above-entitled action came on for hearing on motion 
filed by Capital Transit Company to strike certain matters 
from the record as certified by the Public Utilities Com¬ 
mission to the Court, and on motion to strike parts of the 
answer of People’s Counsel and on motion to strike parts 
of respondent’s answer before the Hon. F. Dickinson 
Letts, United States District Judge, at 1:30 o’clock p.m. 

Appearances : 

On behalf of the Petitioner: 

JAMES P. DONOVAN, ESQ. 

On behalf of the Respondent: 

LLOYD B. HARRISON, ESQ. 

On behalf of the Intervener: 

F. G. AW ALT, ESQ., AND 

DARYAL A. MYSE, ESQ. 

John O’Dea, People’s Counsel, Public Utilities Commis¬ 
sion of the District of Columbia. 


81 Mr. Donovan: That is the way I understand the 
statute, Your Honor. 

I might point out to you in connection with the hearing, 
too, that yesterday Mr. Harrison indicated to the court that 
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under the application for reconsideration filed by the peti¬ 
tioner in this case that there was nothing the Commission 
could do but rescind it because of the fact that they didn’t 
ask that the matter be reopened in order that the petitioner 
might put in what testimony it desired. That is just the 
thing. To reopen it and permit the petitioner to put what 
testimony in it desires is not giving the petitioner a full 
and fair hearing. 

Under the decision of the Supreme Court of the United 
States in Morgan v. United States, that is 304 U. S. page 1, 
at page 18 the Court says in connection with the 
82 controversy arising from a decision of the Secretary 
of Agriculture: 

“The Secretary read the summary presented by 
appellants’ briefs and he conferred with his subordi¬ 
nates who had sifted and analyzed the evidence. We 
assume that the Secretary sufficiently understood its 
purport. But a ‘full hearing’—a fair and open hearing 
—requires more than that. The right to a hearing 
embraces not only the right to present evidence but 
also a reasonable opportunity to meet them.” 

And that is all we want, Your Honor. We want an oppor¬ 
tunity not only to put our evidence in in this case, to show 
how we are going to be affected, but we want an opportunity 
to examine those who come down there and oppose our 
operation of service in Southeast Washington. 

i 

• ••#•••••• 

Excerpts From Proceedings on Remand Before the 
Commission Beginning May 9, 1950 

6-A Mr. Donovan: May it please the Commission at 
this time I would like to make a statement on behalf 
of my client who was the appellant before the United 
7 States District Court for the District of Columbia 

in Formal Case 383 before the Commission. 

In order that we might proceed without too much inter¬ 
ruption or objection being continually made by myself, at 
least, against testimony that might be introduced beyond 
what I feel to be the scope of this hearing, I would like to 
state my position at this time and reserve my right under 
the position as stated. 
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This matter is in fact before the Co mm ission as a result 
of an order of the District Court of the United States for 
this jurisdiction, passing upon certain questions of law 
which were raised by the appeal of W.M.&A. As the Com¬ 
mission knows this appeal was based upon an application 
for reconsideration filed by W.M.&A. after order No. 3530 
was passed by the Commission setting forth certain grounds 
and contending that it was a party in interest and should 
have been made a party to the hearing and was entitled to 
statutory notice. 

I might state that it was my understanding yesterday 
that the Court found that W.M. & A. was a party in interest 
and was entitled to statutory notice and has remanded this 
cause in order that certain other evidence might be pre¬ 
sented to the Commission upon which findings of fact should 
be made and the case then returned to the Court for further 
consideration. 

8 Now Mr. Harrison has said that the Court has 

intimated that testimony might be taken here today 
upon the public interest in this matter. I agree with Mr. 
Harrison that the Court did so state but I insist that if 
such a broad interpretation of Section 43-705 of the Code 
were taken that it would constitute grievous error and 
might result in the entire proceeding being declared invalid 
for the simple reason the Court cannot go beyond the 
authority vested by law in it in remanding issues to this 
Commission for consideration. 

I might impose upon the time of the Commission at this 
time to just read that section of the law because I think 
that the law clearly delineates, outlines and defines the 
purposes for which additional hearings or continuances 
of hearings might be held where there has been an appeal 
taken in order to introduce or produce additional testimony 
for the consideration of both the Commission in making 
final findings of fact thereon and the Court in making a 
strong determination in the appeal. 

Section 43-705 of the Code reads, and I am reading from 
the Opinion, the Opinion sets it forth in its entirety, as 
follows: 
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“Any such appeal shall be heard upon the record before 
the Commission and no new or additional evidence shall be 
received by the said Court. The Court or any justice or 
justices thereof before whom any such appeal shall 

9 be heard may require and direct the Commission to 
receive additional evidence upon any subject related 

to the issues on said appeal concerning which evidence was 
improperly excluded in the hearing before the Commission 
or upon which the record may contain no substantial 
evidence.’ ’ 

In other words, the law limits the matters that the Com¬ 
mission can now inquire into, regardless of what the Court 
might say in its Opinion, to those issues which were raised 
on appeal on which there was no substantial evidence in 
the record or where evidence thereon was improperly ex¬ 
cluded by the Commission at the initial hearing. 

I will not read the rest of the section for the simple reason 
that it deals with the requirement to return the case to the 
Court after making findings of fact upon such evidence 
adduced. 

I understand today that it is intended to permit various 
persons who are here allegedly in the public interest to 
testify regarding this matter. 

Now, whether they are going to testify to things pre¬ 
viously testified to, whether their testimony is going to be 
repetitious I do not know, but I would like to state at this 
time on behalf of my client and I would like to preserve 
my right to object to any testimony being given here today 
by any party in interest whether it is Capital Transit or 
the public who appears which in any way violates the 
language of section 43-705 of the Code. 

10 If the Commission will permit me to reserve the 
objections to that testimony at this time, I believe 

that we can now proceed. 

Chairman Flanagan: Your rights are preserved. 

Mr. Myse: May I say that we concur in what Mr. Donovan 
has said on behalf of the Capital Transit Company. 

We go further and say to the Commission that we would 
like to preserve the following objection that unfortunately 
the notice that was issued at the beginning of this hearing 
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did not give counsel or Capital Transit Company any 
statutory notice as required by Section 43-411 of the Code; 
that any extension of C-2 line or the W-4 line of the Fairfax 
Village is contemplated in one of the issues of this pro¬ 
ceeding. Therefore, under Section 43-411 we object to any 
testimony with respect to those extensions for that reason, 
because under that section the Commission cannot even hold 
a hearing until that statutory notice has been given and it 
has not been in our view. 

Mr. Donovan: May I just make one further statement 
to the Commission. 

I would like to include in the statement that I have just 
made, if it please the Commission the issues raised on 
appeal as far as W.M. & A. is concerned. They are set forth 
on pages 7 and 8 of the Opinion of the Court and 
11 without again stating them, I would like to have 
them incorporated in this record by reference if I 
may, if there is no objection to it, the issues raised by 
W.M. & A. on appeal. 

Mr. Harrison: Those enumerated as 1, 2, 3 and 4? 

Mr. Donovan: That is correct. 

Chairman Flanagan: Is there any objection to the in¬ 
corporating of those? 

Mr. Harrison: I have no objection to there being the 
statement of issues as seen by Mr. Donovan on behalf of 
his client. 

Chairman Flanagan: They will be incorporated. 

(The material referred to was incorporated by reference.) 

Mr. O’Dea: I would like to show that my position is 
identical with that of Mr. Harrison. 

I was at that conference yesterday before Judge 
McLaughlin and we read this part of the Opinion on page 
15, I think Mr. Harrison said, but it is on page 14 of the 
one that I have, that this hearing is to receive additional 
evidence of W. M. & A. and of any other interested party. 
I take the same position as Mr. Harrison does that it is in 
the public interest to hear those witnesses who wish to 

testify. 
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Mr. Harrison: I would like to make just one brief word 
in reply to the statement made by Mr. Myse. 

I do not know why he continues to assert such statements 
in the face of the Court decision and in view of the 

12 fact that he raised that very question before Judge 
McLaughlin yesterday and the Judge promptly re¬ 
jected him yesterday. Mr. Myse stated in his argument 
before the Court, one of his contentions was, that the 
original order for investigation as well as the notice did 
not cover the scope of the extension of any lines. 

That was argued at length and briefed at length before 
the Court by Mr. Myse. The Court completely rejected that 
contention and Mr. Myse raised that same point yesterday 
and again the Court rejected it. I think this Commission 
of course will be bound by the Court’s decision. 

Mr. Myse: I recognize that the Court so stated but we 
wanted to preserve that objection because we think the 
Court grievously erred on that point. 

• • • * • • • # * • 

13 Roy A. Chew 

was called as a witness and having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Donovan: 

Q. Your name is Roy A. Chew? A. That is correct. 

Q. Are you connected with the Washington, Marl- 

14 boro and Annapolis Motor Lines, Inc.? A. Yes. 

Q. What is your official capacity? A. I serve that 
company as traffic manager. 

Q. You are an employee of the company? A. Yes, sir. 

Q. In charge of the particular division of the Adminis¬ 
trative Section? A. That is correct. 

Q. Mr. Chew, how long has Washington, Marlboro and 
Annapolis Motor Lines been operating in the District of 
Columbia, if you know? A. Since July 7, 1922. 
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Q. Do you know when your company first started to serve 
the area around 38th and Pennsylvania Avenue, Southeast ? 
A. Since July 7, 1922. The original operation served that 
area. 

Q. Have you prepared an exhibit showing the various 
lines and streets over which these lines are operated by 
your company? A. I have. 

Mr. Await: That general operation? 

Mr. Donovan: Yes. 

• ##••»«»#• 

15 Q. I would like for you to state for the record if 
you will, what transportation service is operated by 

your company presently in the District of Columbia and 
via Fairfax Village, which I believe is in the area of 38th 
and Pennsylvania Avenue, Southeast? A. At the present 
time all routes of the W.M. & A. Motor Lines, Inc. with one 
exception operate through and around Fairfax Village. 

There is one intra-state Maryland route that operates 
from'Seat Pleasant to Ardmore and Greendale and that is 
the only route that does not serve Fairfax Village. 

I would like to correct that statement. There is also 
another small route known as the Oxon Hill Division that 
operates from South Capitol to the Census Bureau and 
Suitland, Maryland. 

16 Q. Mr. Chew, according to exhibit A, all of your 
buses operate over Pennsylvania Avenue, Southeast, 

is that correct? A. With the exception of those two routes 
I have mentioned. 

Q. Where do they terminate in the Westerly Direction on 
Pennsylvania Avenue? A. The majority of the trips termi¬ 
nate at 11th and Pennsylvania Avenue, Northwest and a 
portion terminate at Barney Circle, shown on the map. 

Q. What other transportation facilities are available at 
Barney Circle? A. The local lines of the W.M. & A. make 
connections with Capital Transit Street Car and Bus Routes 
going to several points in Washington. 

Q. Does your company have a transfer arrangement with 
Capital Transit at that point? A. Yes. 
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Q. Is any charge made for transfers? A. No additional 
charge is made for transfers. 

Q. Do all of your buses transfer at Barney Circle? A. 
Only the local routes. The Bradbury Heights Local operat¬ 
ing from Bradbury Heights through Fairfax Village to 
Barney Circle and the Suitland Local route from the Census 
Bureau to Fairfax Village to Barney Circle. 

17 Q. Mr. Chew, according to the legend in the upper 
left-hand corner of the map it says ,‘ 1 Existing Routes 

are shown by a single white line.” A. That is right. 

Q. Is that correct? I notice that they are shown by 
double white lines. A. Yes, when the route runs in both 
directions on the same street. 

Q. So that consequently, all of the lines which are drawn 
on this map indicate streets or roads over which your buses 
operate? A. That is right. 

Q. They are in interstate commerce and intrastate Mary¬ 
land and District Business? A. That is right. I notice by 
this map that the map has omitted the extension of the 
Bradbury Heights local route from Fairfax Village east¬ 
ward to the District Line and then over Southern Avenue 
to Bradbury Heights. That is a rather 1 ecent extension and 
is not shown on this map. It continues eastward on Penn¬ 
sylvania Avenue through Fairfax Village to the D.C. Line 
and then in a northeast direction over Southern Avenue 
to a point near the W.M. & A. office in there and the garage, 
and then over the Hillside Road route to Bradbury Heights. 
Commr. Spencer: Mr. Chew, is that a correction 

18 to this exhibit, or is that since March, 1950? A. A 
correction to the exhibit. It was in existence before 

that date. 

Mr. Myse: Mr. Chew, while we are on the subject, if I 
may, is not there another line on up to Kent Village not 
shown here ? 

The Witness: Yes, that is not shown. It is a temporary 
authority which was started April 17, 1950. It is an exten¬ 
sion of one mile north of Roosevelt Avenue midway between 
Seat Pleasant and Ardmore. 
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By Mr. Donovan: 

Q. Mr. Chew, getting back to the Bradbury Heights Local 
line, you say you do not show the operation over Southern 
Avenue. A. No. 

Q. By drawing a line parallel with the line shown as the 
District Line between the words, “Fairfax Village” and 
the bus garage at 1510 Southern Avenue as shown here 
would that properly delineate the new route of the Brad¬ 
bury Heights local service? A. That is correct. 

Q. Mr. Chew, how many trips is your company presently 
operating daily via Fairfax Village? A. We operate two 
types of service through Fairfax Village. I will first de¬ 
scribe the express service to downtown. 

19 The exhibit being distributed— 

Q. May I interrupt you at that point? May I ask 
this question: 

Do all of the trips that you are now going to testify 
about pass through the area at Pennsylvania Avenue and 
38th Street, or Pennsylvania Avenue and Alabama Avenue ? 
A. That is correct, all these trips pass that point. 

Q. Do you have a bus stop at that point at the present 
time ? A. Yes, we have a bus stop and a small waiting room. 

Q. How long has that bus stop been established, if you 
know? A. That bus stop has been established since about, 
I would say, 1938 or 1939. 

Prior to that time we had a stop nearby but a new 
waiting room was built and the bus stop was moved to be 
in front of the waiting room. 

Q. Presently is any other transportation company run¬ 
ning their buses into this particular intersection or locality? 
A. There is no other transportation at or near that inter¬ 
section. 

Q. Now, Mr. Chew, would you refer to your schedule and 
tell me how many trips daily are operated through Fairfax 
Village or to the stop at 38th and Pennsylvania 

20 Avenue? A. Well, in the upper lefthand corner of the 
schedule— 
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Q. Are yon referring to yonr schedule now? A. Yes. 

Q. Yon have not told me the total number of trips daily 
that your company operates ? A. I have not counted them. 

Q. Would you count them now and tell me? A. Yes. 

Mr. Myse: Does that include Bradbury Heights? 

Mr. Donovan: Yes. 

The Witness: This does not include Bradbury Heights 
local, this is only trips to downtown. 

The schedule shows on week days 124 westbound trips 
leaving Fairfax Village. 

By Mr. Donovan: 

Q. Does that include the local trips operated out there? 
A. That does not include the local trips. 

Q. Would you give me those ? A. That will come. 

Q. I would like to have the total now. A. 124 westbound 
trips on Fairfax Village on express lines and 59 westbound 
local trips, making a total of 183 westbound trips each week 
day shown on the schedule. I might add to that— 
21 Q. Wait a minute. 

Pardon the interruption. Now you have produced 
an express bus schedule, have you not, prepared by your 
company effective December 25,1949 ? A. That is right. 

Q. Is that schedule still in effect, or is that changed? A. 
That schedule is in effect at present time. 

Mr. Donovan: May a copy of the schedule be marked 
WMA’s Exhibit B for identification. 

Chairman Flanagan: It may be marked Exhibit B for 
identification. 

(Express schedule, Exhibit B was marked for identifica¬ 
tion. ) 

By Mr. Donovan: 

Q. Mr. Chew, you have also produced at this hearing 
a copy of your company’s local bus schedule which became 
effective on February 19,1950 ? A. That is correct. 

Mr. Donovan: May it be marked exhibit C ? 
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Chairman Flanagan: It may be so marked. 

(Local schedule, Exhibit C was marked for identification.) 

By Mr. Donovan: 

Q. Mr. Chew, referring to exhibit B for identification 
will you please state the frequency of trips through Fairfax 
Village and to the stop at 38th and Pennsylvania, 

22 Southeast, during rush hours? A. The frequency 
during rush hours as shown on this— 

Chairman Flanagan: Excuse me. If the persons attending 
will pay attention to the testimony here I think that will 
be helpful. 

Proceed. 

The Witness: The schedule shows here the rush-hour 
schedule of buses leaving Fairfax Village for 11th and Penn¬ 
sylvania Avenue on exhibit B. The time shown on this 
schedule, the times shown on this schedule are when buses 
are scheduled to leave. There are several times on this 
schedule when two buses are due to leave at the same time, 
or in some cases, three buses. In those cases only one time 
is shown on the schedule. Actually, there is more service 
available than the schedule shows. 

By Mr. Donovan: 

Q. How frequently in the course of a day would you say 
that more than one bus appears for the time shown? A. 
That occurs several times during the morning rush hour 
in the westbound direction and it also occurs several times 
during the evening rush hour. 

Q. So that the schedule shows the minimum service? A. 
The schedule shows the minimum service. In the center of 
the schedule it shows the service on Saturday and in the 
lower part of the schedule the service on Sundays and 

23 Mr. Harrison: May I ask there, you refer to the 
westbound and eastbound, and it is not so marked 

but do you consider those leaving Fairfax Village as west¬ 
bound ? 
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The Witness: Leaving Fairfax Village westbound on ex¬ 
hibit B, leaving Pennsylvania and 11th is eastbound on 
Exhibit B. 

On Exhibit C leaving Fairfax Village as westbound and 
leaving 17th and Pennsylvania Avenue southeast, which is 
also known as Barney Circle, is eastbound. 

By Mr. Donovan: 

Q. Is the local Suitland service shown in exhibit No. B 
or Exhibit C ? A. Part of that service is shown in Exhibit C 
leaving Fairfax Village in the westbound direction. Where 
Suitland Local and Bradbury Heights Local arrive or leave 
there at the same time, only one time is shown. 

Q. What is the headway rush hour service through Fair¬ 
fax Village at 38th and Pennsylvania Avenue on the local 
line ? A. On the local line the headway is 10 minutes, a bus 
every ten minutes, on the Bradbury Heights Local and a 
bus approximately every ten minutes on the Suitland Local 
and we try to coordinate those so they do not leave there 
at the same time. 

We try to work them in between each other. It 
24 makes the schedule a little irregular. For instance, 
we have a bus at 7:20, 7:26, 7:30, 7:36, 7:40, 7:46, and 
7:50. That is the reason there are more trips westbound 
from Fairfax Village than there are eastbound from Barney 
Circle. 

The Suitland buses are operated chiefly for the people 
working at the Census Bureau at Suitland, Maryland. They 
work three shifts and when each shift is dismissed from 
work several buses leave there at one time. They go to 
Barney Circle. One bus operates the schedule back and in 
addition to that, a bus deadheads in the eastbound direction. 

Q. You have counterflow traffic from Fairfax Village 
westbound in the morning and to Suitland in the morning 
and then in the opposite direction in the evening? A. That 
is correct. The flow on the Suitland local line is just the 
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opposite to the normal flow of the other routes of our 
company. 

Q. Mr. Chew, looking at exhibit C, which of the trips 
shown as leaving Fairfax Village on week days are the 
Bradbury Heights local service? A. Reading the schedule, 
“Leave Benning and H Street, Southeast,” that is the 
starting point of Bradbury Heights Local line and those 
trips leave Fairfax Village 8 to 10 minutes later. Early in 
the morning the 5:30 trip from Benning to H Street is 5:38 
to Fairfax Village. During rush hours the 7:20 from Ben¬ 
ning and H is 7:10 from Fairfax Village. 

25 Mid-day the 10 a.m. from Benning and H is the 
7:10 from Fairfax Village. 

Those times are slightly different due to different operat¬ 
ing conditions. 

Q. You have 59 trips as shown on Exhibit C which 
leaves Fairfax Village on week days. You have 48 which 
leave Benning and H Street Southeast? A. That is 47. 

Q. So the difference between the two would be the number 
that operates to Suitland? A. From Suitland to Barney 
Circle, passing through Fairfax Village. 

Q. People boarding these buses at Fairfax Village—I am 
talking about the Suitland Local and the Bradbury Heights 
local—can transfer to the facilities of the Capital Transit 
Company at Barney Circle? A. And at 2 other points, 
namely, Pennsylvania and Branch Avenues and Pennsyl¬ 
vania and Minnesota Avenues, Southeast, and at Barney 
Circle. 

Q. Persons returning over the facilities of the Capital 
Transit Company, can they transfer to your local buses 
at Barney Circle ? That is, without payment of an additional 
fare? A. That is correct, and also at the other two points. 

Q. Mr. Chew, in order that it might be in the record, 

26 would you please state at the present time the rates 
of fare charged by your company in the District of 

Columbia ? A. The rates of fare charged by the company in 
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the District of Columbia are cash, 13 cents; 3 tokens, 35 
cents; children’s school tickets, 10 rides for 30 cents. 

Q. Mr. Chew, have you caused to have made a recent 
survey showing the number of persons showing themselves 
for transportation at your stop at 38th and Pennsylvania 
Avenues ? A. Yes, I have. 

Q. When was this traffic count made, for what days ? A. 
This on-and-off check made at 38th and Pennsylvania Av¬ 
enue Southeast was made on the days of May 3 and May 4. 

Q. What did the survey show with respect to the number 
of persons boarding and alighting at that one stop? A. It 
showed that during the entire day’s operation, 1742 persons 
boarded and alighted from the W. M. & A. buses at this 
one stop. 

Q. Do you have any other bus stops in the Fairfax Village 
area? A. Yes, there are 7 other bus stops in the Fairfax 
Village area. 

Q. Were you able to make any count of persons who 
presented themselves or alighted at these stops? A. No, we 
only surveyed the one stop at 38th and Pennsylvania 

27 Avenue, Southeast. 

Q. Are you able to tell me what percentage of 
passengers that you transport daily originated or were 
destined to stop at 38th and Pennsylvania Avenue ? That is, 
on the days that you made your check? A. Compared with 
our average number of passengers per day we find that 14 
per cent of all passengers transported over the entire 
W. M. & A. System board on or alight at the Fairfax Village 
Bus Stop. 

Q. Are you able from your experience as a traffic manager 
for the company and from your observations of the number 
of persons who you transport from this area or to that area, 
what percentage of the total number of passengers carried 
by your company daily originate from the Fairfax Village 
area ? 

I 

# • # • • # • • * • 

28 The Witness: The result was 14 per cent at the one 
stop. 


i 
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Now, there are seven other stops in the area and they 
are all fairly busy stops, not as busy as that one. I am 
snre that if we made a very accurate survey that the total 
would at least be 30 per cent and possibly more. 

Chairman Flanagan: But you did not make such a survey ? 

Mr. Harrison: That is what I object to. 

The Witness: We only surveyed the one stop. 


33 Q. Mr. Chew, did you determine as a result of your 
survey how many houses or families or family units 
there were in the Fairfax Village area! A. Yes, as a 

34 result of a recent survey we find— 

Q. Did you, yes or no ? Did you determine how many 
family units there were in the Fairfax Village area? A. • 
1426 family groups. 


Q. And were you able to determine as a result of your 
survey the number of persons residing within that area? A. 
From our experience the various surveys that we have made, 
the average family unit in this section of town aver- 
35 ages 3.3 persons per family unit. 

That would give the area an approximate total 
population of 4,706 persons. 


45 Q. Now with respect to the effect of the establish¬ 
ment of the W-4 line and the bus stop for it at Penn¬ 
sylvania Avenue and Alabama Avenue, based upon the 
survey, are you able to testify as to the loss your company 
would sustain in revenue? A. We find that if W-4 route 
were extended to Fairfax Village our loss of revenue would 
be $29.81 per week or $1550.12 per year, based on the fact 
that the W. M. & A. Motor Lines, Inc. is now only receiving 
fare from these passengers in one direction with an average 
fare of 11.85 cents each. 
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Now this average fare does not take into consideration 
children nsing school tickets, it is an average of the adult 
passengers paying cash or token fare. 

Q. The 66 persons who said they would use the W-4 line 
if it were extended, rather, if it were established and the 
terminal placed at Alabama and Pennsylvania Avenues, Mr. 
Chew, you have assumed, that all of those 66 persons are 
now using combined service of the two companies? A. By 
taking the address of where they live and their place of 
employment all of these 66 persons claim they are transit 
riders at present and to get to and from their work they 
do have to use the combined services of both com- 
46 panies. 

Therefore, I based by estimate on that that they 
are now only using W. M. & A. in one direction. 

Q. Mr. Chew, persons residing in Fairfax Village at 
present, who require transportation to the area that would 
be served by the establishment of W-4 line, and Congress 
Heights or Bolling Field, now reach their destination via 
what line or lines ? A. Well, depending on what their final 
destination might be. They would most logically transfer 
from the W. M. & A. route at Pennsylvania and Minnesota. 

From there they could reach the Naylor Shopping Center 
by making only one transfer. To reach other portions of 
Southeast and Southwest Washington it would be necessary 
to take the Anacostia Bus from Pennsylvania and Minnesota 
over to Nichols Avenue and then take one of the routes 

I 

along Nichols Avenue to the far portions of Congress 
Heights and Southeastern and Southwest Washington. 

Q. Transportation then is available to people who require 
service, public transportation, to reach that area ? A. Trans¬ 
portation is now available with one or two transfers. 

« • * # * # • « • # 

Chairman Flanagan: Mr. Donovan, could I ask you a 
question if I may ? 

Mr. Donovan: Yes, sir. 




47 Chairman Flanagan: The points relied npon by 
W. M. & A. as now inserted in the record when they 

appealed from the Order of the Public Utilities Commission 
state, and I am reading point No. 3: 

“The said proceeding and Order No. 3530 are void in that 
said order set np competitive service to W. M. & A. without 
P.U.C. having given W. M. & A. an opportunity to take 
part in the proceeding resulting in the establishment of the 
same.” 

In answer to question 5 on Exhibit E, it indicates that 
the effect of the establishment of Route W-4 upon W. M. & A. 
Motor Lines, Inc. would amount to about $1500 a year. 

In view of that fact, do you still object to the extension 
of the W-4 line as proposed in Commission Order No. 3530? 
Mr. Donovan: Yes, I do. 

Chairman Flanagan: On what grounds ? 

Mr. Donovan: On the grounds that it is confiscatory. It 
deprives us of revenue to which we are entitled. 

Chairman Flanagan: To the extent of $1550.12 ? 

Mr. Donovan: Yes, sir. We had a loss in 1950 as filed in 
the reports of this Commission, an amount in excess of 
$25,000. Any further loss occasioned by less patronage due 
to extension of other facilities is going to affect us adversely. 
Yes, sir, I say it deprives us of our revenue and 

48 affects our rate of return. 


50 Cross Examination 

By Mr. Await: 

Q. Mr. Chew, I misunderstood one portion of your testi¬ 
mony, or maybe I did not understand it. 

What did you say about school children? A. School 
children were not considered in arriving at the average 
fare and were in no way considered in the estimate. 
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51 Q. Did you analyze the questionnaires on the 438 to 
find out how many rode entirely on Capital Transit, 
how many were combinations and how many rode solely 
on W. M. & A. ? A. No, I did not. 


Q. Now, I understood you to say in making your analysis 
under 5, that you only took one direction because these 
people already rode a combination proposition today? A. 

It is our theory they ride a combination arrangement 
52 today. 



That would be true under Question 4, if 


some 


of these people rode combination under the 438, would it 


not ? A. It is possible that some of them do ride combination 


at present. 

Q. If they did, you would count only one fare? A. We 
would receive the fare only in one direction. 

Q. That is true ? A. That is correct. 

Q. If some of these 438 did not use W. M. & A. at all and 
rode entirely on Capital Transit, then you could not include 
those in there? A. Yes, sir. 

Q. So it is barely possible that the figure of $27,828.82 
which you claim is the loss, would not be that much if you 
analyzed this differently? A. Then too the survey was made 
in the area surrounding Fairfax Village and of course the 
over-all W. M. & A. services might be affected to some ex¬ 
tent but the net possibility was not surveyed. 

Mr. Await: That is all. 


Redirect Examination 


By Mr. Donovan: 


53 A. Well, we determine the average round-trip fare 
from the cash and token passengers on our DC 
operation. 

Q. That is actual, though, is it not ? A. That is actual. 

Q. That is on the entire DC operations? A. Yes, sir. 
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Q. That was excluding the school children? A. That is 
right. 

54 Recross Examination 

By Mr. Harrison: 

Q. Mr. Chew, let me ask you one question about this 
survey. Do I understand that the information contained 
in the survey, Exhibit E, is from the area exclusively shown 
in red on map Exhibit D ? A. That is correct. 

Q. And that is 1426 dwelling units ? A. Yes. 

Q. Of which 1189 were surveyed? A. Yes. 

330 Roy A. Chew 

a witness, having been previously sworn, was ex¬ 
amined and testified further as follows: 

Direct Examination 

By Mr. Donovan: 

Q. Mr. Chew, have you had a further survey made with 
respect to the passengers in the Fairfax Village Area? A. 
Yes, I have. 

Q. On what date was the survey made ? A. On Wednesday 
May 10,1950 and Thursday May 11,1950. 

Q. Under whose supervision and whose employees, by 
whose employees was it made? A. This survey was 

331 made by the employees entirely of the W. M. & A. 
Motor Lines under my supervision. 

Q. The results of the survey were compiled by whom ? A. 
These results were compiled mostly by me and some were 
compiled by members of my staff. 

Q. Such compilation was made under your supervision? 
A. Yes, it was. 

Q. Mr. Chew, I believe you have testified that you have 
had experience in making traffic surveys of this kind before? 
A. Yes, I have. 
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Q. For how many years have yon made traffic surveys 
of this kind? A. Since 1941 I have been more or less con¬ 
tinuously employed in that work and on several occasions 
prior to that year. 

Q. Have you testified before this Commission before on 
matters of this nature? A. Yes, I have. 

Q. Before other regulatory bodies ? A. And before other 
Commissions, too. 

Q. As a result of the survey, Mr. Chew, have you prepared 
an exhibit setting forth the location of bus stops and the 
number of passengers getting on and off of the buses in 
the Fairfax Village area on the days of the survey? 

332 A. Yes, I have. 

Mr. Donovan: May the exhibit be marked for identi¬ 
fication exhibit G ? 

Chairman Flanagan: It may be so marked. 

(Exhibit G was marked for identification and received 
in evidence.) 

By Mr. Donovan: 

Q. Mr. Chew, are all of the bus stops indicated in exhibit 
for identification G within the area shown by the red outline 
on Exhibit D? A. Yes, they are. 

Q. Are there any other bus stops within that area out¬ 
lined by red on Exhibit D not shown here ? A. This includes 
all the bus stops shown on that exhibit. Of course there are 
a few cases there where the bus stop is on a side of the 
street not surveyed due to the fact that that part of the street 
is park property and no one resides there. 

Q. But within that area were there any stops that you 
did not make a count on? A. No, we counted every stop in 
the area. 

Q. Very well. Would you please state to the Commission 
the results of the survey as indicated by the Exhibit ? A. This 
survey was made at 8 places in the Fairfax Village area 
which is the area that was surveyed as stated in Ex- 

333 hibit D and these eight locations have two stops at 
each location, one stop in each direction. 


i 



The Exhibit shows total number of passengers boarding 
W. M. & A. buses in one column and the total number of 
passengers alighting from W. M. & A. buses in the other 
column and the total number of passengers of those columns 
totaled, and adding those two columns together for the 
total number of passengers handled in the area each day 
it shows that on Wednesday, May 10,1950, 3016 passengers 
boarded or alighted in the Fairfax Village area. 

At the same time a count was kept by the operator of each 
bus on the W. M. & A. system that day and on that same day 
a total of 12,198 passengers were transported in both direc¬ 
tions and we find the percentage of passengers boarding 
and alighting in the Fairfax Village area was 24.7 per cent 
of the total business. 

The same system was used on Thursday, May 11, 1950; 
we had a total on and off that day of 3107, total number of 
passengers transported 12,229, or 25.4 per cent of the total 
passengers transported by the company on that day. 

• ••#••••#• 

334 Q. Mr. Chew, did you hear a Miss Marjorie Myers 
testify before this Commission on May 15, 1950? 

A. Yes, I did. 

Q. Do you recall where she stated she resided? A. Yes, 
she stated that she resided at 2045 B—38th Street Southeast. 
Mr. Harrison: What was that address? 

The Witness: 2045—38th Street Southeast, Apartment B. 
That is a duplex and they are usually known as A, and B at 
the same address. 

By Mr. Donovan: 

Q. Are you able to say from an examination of the work 
sheets of the men who were employed to make the survey 
whether or not there was any call made at that residence? 
A. As I have stated previously, after making three calls 
at homes where we did find no one home, we still 

335 had 247 homes not contacted and I find that we made 
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a call and received information from 2045 - 38th Street, 
Apartment A. We also received information at 2041 
38th Street, Apartment B and also at 2043 - 38th Street. The 
information was received at those addresses. 

Q. Did you make any check to determine whether the 
man who was contacting the various families called at that 
address? A. Yes, I checked with the man who made the 

I 

second and third call and he assured me that that particular 
address was covered on the second and third call. 

Q. Did he state whether he was able to get anyone at home 
on the second and third calls? A. No one answered either 
time. 

• • # * # • * # # # 

336 Q. Mr. Chew, have you given any further considera¬ 
tion to the effect upon your company of the extension 

of the W-4 line as proposed from 36th and Alabama Avenue 
as suggested by Capital Transit Company, to a stop or 
stand on Pennsylvania Avenue and Alabama Avenue? 
A. Well, as I stated before it would deprive our company of 
some revenue. After reconsidering my previous statement 
that it would possibly deprive us of revenue in one direc¬ 
tion, I might say that I have possibly under-estimated on 
that point. There are some cases to my knowledge where 
we might be deprived of revenue in both directions. 

• • * * * * ♦ # • • 

Q. Mr. Chew, in arriving at the No. 66 as being the per¬ 
sons who would use the W-4 line, if it were extended to 
Pennsylvania and Alabama Avenues, was that the actual 
number who stated in that survey that they would use the 
service, or was that a projected figure? A. Let me go back 
to my figures here for just a moment. The 66 is an 

337 actual figure, it is not a projected figure. 

Q. So that consequently, it did not take into con¬ 
sideration Miss Marjory Myers who said she was employed 
at the Naval Research Laboratory? A. In the analysis I 
do take into consideration when 1 say that I find here 
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that the 66 people state they would make 215 round trips 
per week and we called at 83 per cent of the housing units 
in the neighborhood. 

By projecting that, taking into consideration those we did 
not find at home after three calls, I projected it up to 252 
round trips per week. 


Cross Examination 

By Mr. Harrison: 

Q. Mr. Chew, are the locations of the bus stops shown 
on Exhibit G the 8 bus stops that you testified to on May 9 
as being in the Fairfax Village area? A. Yes, they are, Mr. 
Harrison. 

Q. Do these include all of the stops in the Fairfax Village 
area? A. Yes, these include all of the stops in the Fairfax 
Village area, all the stops or stop locations, I might say. 

Q. That is, where passengers get on and off? A. Yes, sir. 

Now each location there is two stops. 

338 There is one location with three stops. 

Q. Which is that? A. The one at 38th and Penn¬ 
sylvania Avenue. 

We have an eastbound stop on 38th Street and an east- 
bound stop on Pennsylvania Avenue and a westbound stop 
on 38th Street. 

At that one stop, that one location, there are three actual 
stop signs. 

Q. The stops on 38th Street are outside of that red bound¬ 
ary on Exhibit D, are they not? A. They are over in the 
park property but they are the boarding and alighting points 
for the passengers residing in the Fairfax Village area. 

Q. I think when you presented the Exhibit D you said 
the red boundary is supposed to include and shows Fairfax 
Village ? A. That was the area surveyed. 

Q. But that survey does not include the intersection of 
38th Street and Pennsylvania Avenue, does it? A. There 
is no one residing there. 
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Q. But is the intersection of 38th Street and Pennsyl¬ 
vania Avenue inside the red boundary? A. No, there are 
two intersections of 38th and Pennsylvania, Mr. Harrison. 
One you will notice an* * X ’ 9 marked ‘ ‘ Bus station * \ 

339 Q. Yes, that is outside the red boundary? A. That 
is slightly outside where the people living in the 

Fairfax Village area board and alight from the WM&A 
buses. 

Q. Is either one of these three stops at 38th and Penn¬ 
sylvania Avenue inside the red boundary in Exhibit D? 
A. No, they are not inside the red boundary. Also there is 
a stop at Alabama and R, another stop at Alabama and Q, 
there is a stop at Southern and Fort Davis and a stop— 
Those stops are just outside the red boundary, they are just 
on the other side of the street from the area surveyed and 
that is where the people surveyed board the buses and alight 
from the buses. 

# • • # * • * * # • 

Q. Now, Mr. Chew, which is the nearest stop on Pennsyl¬ 
vania Avenue west of 38th and Pennsylvania Avenue? 
A. The next stop west of 38th and Pennsylvania, you mean 
the next stop west of our bus station at 38th and 

340 Pennsylvania. 

Q. That is correct, between there and Barney 
Circle. A. That would be at Pennsylvania and Texas Ave¬ 
nue. There are stops located there on both sides of the 
street. 

Q. Well, on the north side of Pennsylvania Avenue is 
there a stop at 38th and Pennsylvania? A. No, there is not. 

Q. So the nearest stop to the three stops at 38th and 
Pennsylvania, westerly from that point is the one at Texas 
Avenue ? A. That is correct. 

Q. Is it not true, Mr. Chew, that you have a great many 
people who live outside of that red boundary shown on 
Exhibit D who come to the stops at 38th and Pennsylvania 
Avenue to board your vehicles or who alight from vehicles 
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there and have destinations outside the red boundary west 
of that red boundary. A. Not so many, Mr. Harrison, be¬ 
cause the people within easy reach of that 38th and Pennsyl¬ 
vania Bus Stop live down there in the Fort Davis Area and 
there is just a few homes down there that are convenient to 
the 38th and Pennsylvania bus stop. It would be more con¬ 
venient for most of those people in traveling to and from 
downtown Washington to use the Texas Avenue stop. 

Q. If children, athletic clubs or picnic parties, were 
341 going to the Fort Davis Park, they would get off at 
the 38th and Pennsylvania Avenue stop, would they 
not? A. Coming from downtown, you mean? 

Q. Yes. A. Oh, yes. 

Q. And they would go across the Fort Davis Park and 
would not come inside the village at all, would they? A. Well, 
going to the playground at Fort Davis they would be more 
conveniently served as they alighted at Alabama and R. 
Of course, now there is a picnic area on Alabama Avenue, 
on the corner of 38th and Alabama Avenue, right across 
the street from the Bus Station. 

There is a small picnic area there. 

Q. I see. In other words, the picnic area is near to the 
discharge point at Alabama and R? A. I did not get it? 

Q. The picnic area is near to the Discharge Point at Ala¬ 
bama and R? A. No, that is the recreation area, there is a 
baseball ground in there, right across Alabama Avenue from 
R Street, but the picnic area is west of 38th Street, border¬ 
ing Alabama Ave. between 38th and Anne Beers School 
there is a picnic area. 


342 Q. How many of the 68 shown on Exhibit G came 
from the recreation area? A. You mean in the “on” 
column of May 10? 

Q. In the “on” column of May 10. A. I doubt if any of 
them came from there. 
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Q. Can yon say if any of them did or did not. A. I have 
donbts if we got one passenger from that recreation area. 

Q. Did you make that survey yourself from that point? 
A. No, I assisted. 

Q. Were you at the Alabama and R Street Stop when 
making the count? A. I went by several times to observe 
the checkers with their work. 

Q. How many who got off at that point of the 155 went 
to the recreation area or Fort Davis Park? A. I doubt if 
any of them did. 

Q. You are just expressing an opinion now and I am 
asking for facts. A. I am expressing an opinion based on 
experience. 

Q. I object to that kind of opinion. 

Do you know whether any of them went to the park 

343 area on that date? A. No, I do not, but I would like— 

Q. That is sufficient. A. But I would like to add 
that that is a neighborhood playground. 

It is not a playground, it is a ball diamond that the kids 
in the nighborhood use. 

Maybe one or two people came from downtown and went 
there, but not many. 

Q. Mr. Chew, do not the children in Fairfax Village 
shown in red on Exhibit D use that area? A. Oh, yes, they 
use it. 

Q. How do they get up there ? A. Walk. 

Q. Walk? A. Why? 

Q. Yes. A. So they do not have to pay bus fare. 

Q. Is that the reason ? A. That is the chief reason. 

Q. Can they ride? A. They have that privilege. 

Q. Will you state how a child living in the neighborhood 
anywhere of Suitland Road and 37th Street could travel 
to the Fort Davis Recreation Area by public transportation ? 

Mr. Myse: I object to that on the ground that there 

344 has been no testimony in the record to show that 
there are such children in that neighborhood. 

Mr. Harrison: The witness just said so. 


i 
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Mr. Myse: Or, if there is such a child, that any of them 
would travel up to that area. This witness has not testified 
that there are any children living in that neighborhood or 
if there are any children living in that neighborhood that 
they would use the facilities mentioned. 

I think that it is highly speculative unless Mr. Harrison 
will produce a witness who will say there is a child. 

Mr. Harrison: The witness testified that the children liv¬ 
ing in that area would have to walk to get to that area and 
undoubtedly knows. 

Mr. Myse: Let us ask the witness. 

Mr. Harrison: I object to that. I am cross-examining the 
witness. 

Mr. Myse: Why speculate about it ? Why not ask him ? 

Mr. Harrison: I asked the questions I wanted. 

Chairman Flanagan: Objection is overruled. 

The Witness: Do I know of any child ? 

By Mr. Harrison: 

Q. I asked you how any child who lives in the neighbor¬ 
hood of the intersection of 32nd Street and Suitland Road 
would travel to the Fort Davis Recreation area by 
345 public transportation? A. I would have to walk one 
block and a portion of a block to our bus stop at the 
intersection of 38th and W Streets. They would board any 
bus there in the northbound direction and go to the next 
stop at the W.M.& A. Terminal, 38th and Pennsylvania 
Avenue. If they desire they can get a transfer there and 
ride to the next stop down Alabama Avenue. 

Q. Now, you have just stated a few minutes ago, did you 
not, that the 38th and Pennsylvania Avenue Stop is not the 
nearest and the most convenient stop to the recreation facili¬ 
ties in Fort Davis Park? A. No, it is not the most conven¬ 
ient but it is still within reasonable walking distance. 

Q. Now, how would a child who lives at the intersection 
of Alabama and Suitland Road reach that recreation park ? 
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Mr. Myse: I object on the same grounds heretofore stated, 
no showing of any such children. 

The Witness: By public transportation they could—there 
are several ways of getting there, and some are a little 
longer than others. Knowing children the way I know them, 
I think that they would just walk. 

By Mr. Harrison: 

Q. I did not ask you how they walked; I know. A. The 
shortest way would be to take the C-2 to Branch and 

346 Alabama, change to the C-6 to Pennsylvania and Ala¬ 
bama and then transfer to the W. M. & A. Bus and 

come back there. 

Q. Get off at 38th and Pennsylvania Avenue ? A. Get off 
at 38th and Pennsylvania Avenue or if they use the Seat 
Pleasant Line they could get off at Alabama and R. In fact, 
they could even use the Bradbury Heights Local as far as 
38th and Pennsylvania and then again transfer to Seat 
Pleasant line, all on one fare. 

Q. Do you know where the children live who play and 
make use of the Fort Davis Recreation Center? A. Most of 
them live in the area that we surveyed. 

Q. In the red boundary shown in Exhibit D ? A. That is 
right, within the red boundary. 

Q. Do you know that no children over from Texas Ave¬ 
nue and Highwood Drive and 33rd and Carpenter Street 
use the playground? A. They have the privilege of using 
it if they desire. 

Q. Do you mean that most of them or the greater majority 
of them are in the area of Fairfax Village? A. The reason 
I said most of them, Mr. Harrison, is merely because the 
area we surveyed is a much more thickly populated area 
than the area you mention. The area that we surveyed is 
row houses, apartments, duplex apartments and buildings 
of that type where the area that you mentioned is a 

347 restricted area where there are only detached homes. 
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Q. You heard Mr. Osche testify, did you not? A. Yes, 
I did hear Mr. Osche testify. 

Q. You know that he lives on Texas Avenue, do you not? 
A. Yes. 

Q. He said he had two children who used that playground ? 
A. He did not say that they used the Fort Davis Playground. 
To my knowledge they use the Hillcrest Recreation Center 
over here at 32nd—I think that it is 32nd and Denver or 
Bangor, over in that neighborhood. 

They do have playground facilities much closer to Mr. 
Osche’s home than the one that they use. 

Q. Mr. Chew, what is that new transfer arrangement that 
the Company put into effect, I believe it was on May 7? 


A. It is a transfer arrangement that if a person boarding 
a bus at Alabama and Q does not desire to walk to 
348 38th and Pennsylvania or to Pennsylvania and Fort 
Davis to board a local, they can take an express to 
38th and Pennsylvania and then transfer to the local. 

Q. In other words, it is just an inter company transfer 
from one bus to another? A. It is an intercompany trans¬ 
fer from one bus to another for the convenience of the 
passengers. 

Q. Does that apply to all 8 stops in Fairfax Village? 
A. It applies to all 8 of the stops in Fairfax Village. If 
someone wanted to travel from Fort Dupont and Southern 
to Alabama and Q, it would give them that privilege of rid¬ 
ing up to 38th and Pennsylvania and boarding another bus 
and going in the other direction. 


349 Q. Is there any other transfer arrangement from 
one bus of the W.M. & A. in that area to another bus 
other than the one that you have just mentioned? A. Yes, 
passengers coming from the Bradbury Heights area can 
transfer to a bus going toward Suitland at that point. 
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Q. In other words, that was in effect before this recent 
arrangement? A. That has been in effect for many years. 

Q. In other words, there has been all along then, transfer 
between buses at this point for people who desire to go to 
other areas served by your line ? A. Yes, sir. 

Q. Is that to other points in Maryland or does it include 
just the district? A. The transfer is on this basis. They 
can ride from the first Maryland Zone on one line to the 
first Maryland Zone in the other, on the payment of a fifteen- 
cent fare. For any ride on any line beyond those points in 
either direction then they have to pay the additional zones. 

Q. I want to find out this, Mr. Chew, and I do not know 
just enough about the particular line operations to ask it 
by lines but, for instance, one who lives along Alabama 
Avenue north of Pennsylvania Avenue who rides a line 
going to Barney Circle, if he wanted to ride out to 
350 Southern Avenue, would he get a transfer at 38th 
and Pennsylvania Avenue? A. If he lives along 
Alabama Avenue ? 

Q. Yes. And caught the bus on Alabama Avenue? A. 
And wants to go to where, Southern Avenue? 

Q. Yes, anywhere, say down to Suitland Road. A. Yes, 
he could transfer at that point. 

Q. So they could transfer to get to other points in the 
District as well as to get out to Maryland? A. That is 
correct, yes. 

Q. I see. Mr. Chew, on exhibit G-, you have this notation: 

“Total passengers transported on all routes.’* 

Will you state just a little more fully what that means, 
“On all routes”? A. All routes of the W. M. & A. motor 
lines on those particular days. 

Q. That means Maryland and the District? A. Maryland 
and the District of Columbia. 

Q. In other words, 12,198 represents the total number 
of passengers getting on and off the W.M. & A. line on 
May 10 in Maryland and in the District of Columbia? A. 

That is correct. 

• • # • • # « * • • 
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351 Mr. Myse: Might I ask at this point whether he 
has any estimate of passengers getting on or off 
within the District of Columbia? 

• ••••••*•• 

A. No, they are included in that but Mr. Myse was asking 
if this 3016 is all the DC passengers that we handle. 

Mr. Myse: That is right. 

The answer is no ? 

The Witness: We handle more than that, this is just the 
number on and off at Fairfax Village area. i 

358 Q. In your testimony of May 9, you stated that 
according to the count made of passenger’s boarding 

and alighting buses at 38th and Pennsylvania Avenue, and 
I suppose that meant all three of those stops at that point? 

A. That is correct. 

Q. Constituted 14 per cent of the system passengers, I 
believe that you said. Does that mean all the passengers 
of the W. M. & A. for the entire day, for all of its lines as 
you did on Exhibit G? A. That is correct. 

Q. In other words, that means all the DC passengers as 
well as the Maryland passengers, including inter-state and 
intra-state? A. Yes, sir. 

Q. Then you further stated that at all of the 8 stops in 
Fairfax Village the number of passengers boarding and 
alighting in that area constituted 30 per cent of the entire 
count and that again is of the entire system count? A. 

That was an estimate, yes. I estimated 30 per cent in the 
area. 

359 Q. But the estimate you made was for the entire 
system? A. That is correct. 

Q. That would include the Oxon Hill Line, too? A. Oh, 
yes. 

• ••••«•••• 

365 Your information now is that in the Fairfax Vil¬ 
lage area approximately 25 per cent of the people 
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carried by the entire W. M. & A. lines use 8 stops in Fair¬ 
fax Village? A. That is correct and I think 30 per cent of 
our DC business originating at that one stop is also very 
accurate. 

• • * • * • • * • ' • 

367 Commissioner Spencer: Mr. Chew, when you say 
41 per cent of the passengers are DC passengers, 

what do you mean by DC passengers? 

The Witness: That is the experience we had from system- 
wide surveys in connection with our last rate hearing. 

Commissioner Spencer: What I am driving at is does 
DC passengers mean a passenger who boards and alights 
within the District of Columbia? Not those coming from 
Maryland paying an inter-state fare? 

The Witness: In our last rate case from a system-wide 
survey we found that 41 per cent of all our passen- 

368 gers paid only DC fares. 

By Mr. Harrison: 

Q. In other words, purely intrastate, intra-District pas¬ 
sengers? A. That is correct. 

; 

• « • ♦ * * * # •; • 

370 And in answer to Question No. 2 your survey 
shows that 580 of the 1,189 persons interviewed now 
use WM&A and I want to ask you, does that mean that they 
do use W. M. & A. exclusively? A. Yes, that was their state¬ 
ment to our interrogators. 

Q. 103 used Capital Transit? A. Exclusively, yes. 

Q. The 248 used the 2 lines? A. The combination, yes, sir. 
Q. Who are the 248? 

Are those people who would ride to Barney Circle and * 
transfer to street cars and bus lines of Capital Transit? 
A. Mr. Harrison, that is a part of them. There are others 
who ride WM&A all the way downtown and then pay an¬ 
other fare and take other Capital Transit facilities. 

Q. After they get downtown? A. That is right, they do 
that to save time. Both are included in that figure. 
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Q. The 248 would also include those wdio transfer at 
Minnesota Avenue from W. M. & A. to Capital Transit to 
go to Bolling Air Field and the Naval Research? A. That is 
right. 

371 They might also change at Branch Avenue or even 
go in the other direction. 

Q. Or transfer to go to St. Elizabeth’s or to other places 
in Southeast Washington? A. That is right. 

«♦••*••••• 

374 Mr. Donovan: May the record show that I am now 
turning over to Mr. Harrison the work sheets of the 

interrogators ? 

375 Q. In answer to question 4, exhibit E, it shows that 
438 of the 1,189 persons interviewed then stated they 

would use the C-2 line of Capital Transit if it were extended 
to Fairfax Village by way of Alabama Avenue. 

The 438 persons answering “Yes” there, of course, in¬ 
clude the 103 who answered in question 2 that they used 
Capital Transit exclusively? A. Not altogether. 

Q. Well, let us see. 

Add the number of “yeses” and the number of 

376 “noes” in Question 4, and see what the total is. A. 
That is 1189. 

Q. Those are the 1189 in which you made interviews? A. 
Yes. 

Q. Now, add the total of those using W. M. & A. exclu¬ 
sively in answer to question 2 and those using Capital Tran¬ 
sit exclusively in question 2 and the combination and see 
what the total is. A. I have 931. 

Q. 913? A. Yes. 

Q. That does not include all of those that were surveyed 
because you surveyed 1,189? A. Now, if you will add in 
question 1, 258 who said on the question that says “Do you 
now use bus service in traveling from and to your home?” 
Part of the same sentence 258 said no. 
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Q. Yes. A. You have to add that to your figures to get 
the total. 

Q. That is right you do. A. You see, when they said, 
“No” they were counted out of question 2, and 3 and the 
interrogator went down and asked No. 4 and No. 5, “ Would 
you use the service if such-and-such were estab- 

377 lished?” 

Q. Well, how many of the 438 people who said 
they would use C-2 bus line if it were extended to Pennsyl¬ 
vania Avenue now use Capital Transit lines? A. Well, I did 
not break it down on that angle. 

Q. Now, will your survey cards, when wre look at them, 
give that information so that we can compute it? A. I am 
sure it will but I did break down something else. 

Q. How many of the 438 who answered yes to question 4, 
use the C-2 line now*? A. That I do not know. 

Mr. Await: That is all on page 62, Mr. Harrison. 

Mr. Harrison: Who gave that testimony? 

Mr. Await: Mr. Locke. 

By Mr. Harrison: 

I 

Q. Mr. Chewr, in your analysis to Question 4 you use 
2,258 round trips to compute your alleged loss. You got 
that did you not, by taking 17 per cent of 1,930 trips? A. 
That took 1,930 round trips per week and added 17 per cent 
to it to make my estimate. 

378 Q. In other words, to get 83 per cent. In other 
words, in order to get 100 per cent of those people 

would you not divide the number of round trips by 83 and 
multiply by 100 ? A. I think that would be the correct way. 
I think that possibly I might have under-estimated slightly. 

Q. In other words, it would give you a little more round 
trips than you show in your analysis ? A. Yes. 

Mr. Harrison: That is a fact I want to record, too. 
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By Mr. Harrison: 

Q. As a matter of fact, if you computed that correctly, 
would not that give you 2,325 trips ? A. I did not check that 
point. I am not an accountant. I just added 17 per cent to 
the total. 

Q. And if that is correct, computing it the way you did, 
you would show a loss to be even greater than you have 
shown? A. That is correct. I admit that I possibly under¬ 
estimated it. 

Q. That is to say, if you were going to estimate it on your 
basis? A. That is right. 

Q. Well, you do admit, do you not, Mr. Chew, that some 
of the 438 who answered yes to Question 4 now use 

379 C-2 line? A. That is possible, yes. 

Q. How many of the 248 who answered that they 
would take combination ride in answer to question No. 2, 
use the C-2 line? A. I do not have that information. 

Q. How many of the 248 would use the C-2 line if it were 
extended to Pennsylvania Avenue? A. I did not break down 
that possibility. 

380 Q. You do not think it would change your estimate 
of the loss of revenue that you have shown in the 

analysis of question 4? A. I do not think that it would 
show any change—not very much anyway. 

Q. Or the analysis to the answers to question 5? A. No, 
I do not think it would change my estimate to any great ex¬ 
tent. In fact, I think I have under-estimated it. 

Q. How many trips would the 103 persons make, who say 
they use the Capital Transit exclusively, who say they would 
use C-2 line extended to Pennsylvania Avenue? Bather of 
the 438 persons "who say they would use the C-2 line ex¬ 
tended to Pennsylvania Avenue, how many such trips would 
be made by the 103 people now answering in ques- 
380-A tion 2 that they now use Capital Transit? A. I do 
not have the information. 


187 


Q. Do you know of the 438 who answered yes to question 
No. 4 how many trips would be made by the 248 or any por¬ 
tion of that number who stated in answer to question 2 that 
they now use both lines? A. Possibly some, but I do not have 
the information. 

Q. Can that be gained from these cards? A. I am sure 
it can. 


381 Q. Mr. Chew, since you have not ascertained the 
information about the number of the 438 who an¬ 
swered yes to question No. 4, and other information I have 
just asked you about, I refer to Mr. Locke’s testimony at 
transcript page 62 of this proceeding, where Mr. Locke, 
after referring to the survey and your Exhibit E, and to 
the 1,930 trips which would be made per week by the 438 
people who said they would use the C-2 bus if it were ex¬ 
tended to Fairfax Village, Mr. Locke, I assumed from the 
survey cards, stated of that number of round trips, that is, 
1,930, 289 were indicated to be taken on C-2 presently with¬ 
out use of all WM&A? A. Only from hearing Mr. Locke 
testify to it. 

Q. Do you agree that 298 of the 1,930 round trips are 
now being taken on C-2 line ? A. That sounds reasonable. 

Q. Did you see Mr. Locke’s testimony there where he 
said these survey cards indicated that 791 of the 1,930 round 
trips were indicated to be taken presently using both Capital 
Transit Company and WM&A in combination? Do you 
agree with that? A. Yes, or, in other words, the 248 persons 
who use the combination service make 791 round trips a 
week; is that correct ? 

382 Q. That is what Mr. Locke says. A. I agree with it. 

Q. Of the 103 people who now use Capital Transit 

Company, they would make 289 round trips per week if the 
C-2 line were extended up to Pennsylvania Avenue; is 
that correct. 

Mr. Myse: Nothing was said like that. 
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The Witness: I think those 103 did not all use route C-2. 
I think I have already testified sometime back that some of 
those 103 used other routes of Capital Transit other than 
those in the Southeast area. 

By Mr. Harrison: 

Q. Of the 1,930 round trips those people answered they 
would take, 289 round trips are now being taken on the C-2 
line according to Mr. Locke? A. Yes. 

Q. You do not dispute that? A. No. 

Q. In estimating your loss in your analysis to answers 
on question 4, how many round trips did you estimate would 
be lost to WM&A by the 438 persons who said they would 
use the C-2 line if it were extended to Pennsylvania Avenue ? 
A. I increased the 1,930 by seventeen percent and used an 
average round trip fare of 23.7 cents to make my estimate. 

Q. In other words, you boosted the 1,930 round trips from 
ninety-three percent surveyed to the one hundred per- 
383 cent and got 2,258 such round trips? A. That is 
correct. 

Q. It was on that basis using the entire 1,930 that you 
estimated your loss to WM&A if the C-2 line were extended 
to Pennsylvania Avenue? A. Yes, sir. 

Q. Mr. Locke says, and you say that you agree with him, 
that 289 of those round trips are now taken on the C-2 line. 
How can you sustain 1,930 round trips lost if 289 of them 
are now being taken on the C-2 line ? 

Mr. Await: He covered that on page 51 and page 52. 

Mr. Harrison: Let him answer. 

The Witness: We have not gone into the losses we might 
derive from points other than the Fairfax Village area. 

By Mr. Harrison: 

Q. You made the survey in Fairfax Village? A. Yes. 

Q. Let us confine the answer to my question to the facts 
you have given in this record upon which you based your 
loss. 
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You did not base your loss upon some other premise, did 
you? A. No, but I also realized there would be some other 
losses other than what I have already estimated. 

Q. I am confining my question to the loss which you 

384 have alleged in your analysis to the questions to 
answer No. 4. 

How could WM&A lose 1,930 round trips out of the 
eighty-three percent of the people in the Fairfax Village 
surveyed if 289 of those round trips are now being taken 
on the C-2 line and would be taken on the extended line as 
they said? A. It is possible I could have overestimated a 
little in that respect. 

Q. Is it not a fact that you did boost that number by 289 
trips to that extent alone? A. I had no intention of boost¬ 
ing it as you say 289 trips. I just took the fact that people 
told us they would use 1,930 round trips per week. I in¬ 
creased that to make it one hundred percent and estimated 
on that basis. 

Q. You took the entire 1,930 trips representing the round 
trips taken by those surveyed, eighty-three percent of the 
entire area ? A. That is right. 

Q. And you know from the survey cards which Mr. Locke 
determined that of those number of round trips, 289 are 
now taken on the C-2 line ? A. That is what Mr. Locke found 
from the survey. 

Q. Why did you not deduct from 1,930 round trips the 
289 now being taken on the C-2 line ? A. That would reduce 
my estimated loss by a small amount, I do believe. 

385 Q. Shouldn’t you have done that, Mr. Chew? A. I 
worked it out with the thought of making an esti¬ 
mate of loss in revenue. 

Now, any estimate as far as gain or loss in revenue is 
concerned, I have never seen any here that have been very 
accurate. 

Q. In other words, you do not trust it very much, that is, 
your estimate? A. We know in cases of fare increases where 
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various commissions tell us that this fare increase that we 
have been granted is going to bring us so much revenue that 
we have never found it. 

Q. Unfortunately, Mr. Chew, that is not an answer to 
my question. A. It is in that respect I possibly overesti¬ 
mated slightly. 

Q. You want to put that word possibly in there again? 
A. I will say it. I have overestimated. 

Q. At least by 289 round trips? A. Yes, by 289 round trips. 

Q. Mr. Locke says at page 62 of this hearing on remand 
that 791 of these 1,930 round trips that the survey shows 
would be taken by the passengers if the C-2 line were ex¬ 
tended to Pennsylvania Avenue using the combina- 
386 tion service of Capital Transit and WM&A. A. That 
is the 248 passengers making 791 round trips a week? 
Is that correct ? 

Q. You just told me a few minutes ago you did not know 
whether it was 248 and part of the 103 or what. How do you 
know that now? A. We found from the survey that 248 use 
the combination of both services. I presume by that some 
of them use the transfer privilege between the two com¬ 
panies, and some use both services without the transfer 
privilege. 

Q. Now, the question I am asking you is: What does that 
survey show of the 1,930 round trips that would be taken 
would be taken in a combination, or were now being taken 
in a combination of all CTC and WM&A? A. I did not 
understand that. 

Q. Of the 1,930 round trips which your Exhibit E shows 
would be taken by the persons, the 438 persons, who say 
they would use C-2 if it were extended to Fairfax Village, 
I want to know from you how many of those 1,930 round 
trips are round trips of people who now use both Capital 
Transit and WM&A. 

In other words, the combination rides which you have 
referred to. A. I did not work that out. 
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Q. You just stated a few minutes ago you agreed with 
me that Mr. Locke was correct. I am not saying I 

387 agree with it at this time, but you agreed that the 
791 of the total 1,930 were now using the combina¬ 
tion ride on the two lines, did you not ? A. That seems to be 
correct, yes. 

Q. Since the 791 of those round trips are being taken on 
the two lines, the only revenue that WM&A would get from 
those 791 trips would be half of the revenue from such 
round trips ? A. That is correct. 

Q. You did not make such an adjustment in your calcu¬ 
lation for loss, did you? A. In the case of question No. 5, 
I did. 

Q. I have not gotten to No. 5 yet. A. The thing is this, 
Mr. Harrison: If 248 persons claim they are using the com¬ 
bination for both services, quite a few of those are using the 
local service and transferring to Capital Transit at present. 

I took the theory that they would not change their riding 
habits, those persons who were riding, to any great extent 
just to take the longer ride on Capital Transit. 

Q. You go on the theory that the extension of service 
does not change peoples riding habits ? A. If they have to 
take a bus at 38th and Pennsylvania, that is going to take 
them longer to reach Barney Circle where they can 

388 take the WM&A local and arrive at Barney Circle in 
a much shorter time, that is not going to switch 

patrons from one company to the other. 

I think that most of the revenue that we would lose would 
be off of this 580 that use our service exclusively at the 
present time. 

Q. Unfortunately you have not answered my question, 
but your answer indicates, then, you do not believe the 
people who gave you answers to this survey; is that what 
you mean, Mr. Chew? A. I believe them. I have taken their 
answers. 





Q. You have found that of the 438 persons who said they 
would ride C-2 if it were extended to Fairfax Village, they 
would use 1,930 rounds trips, have you not? A. Yes. 

Q. You have agreed that Mr. Locke was correct, although 
I have not agreed, when he said that now 791 of those round 
trips are combination trips on both lines. You still agree 
with that, do you not? A. I take that as correct. 

Q. My question to you a few minutes ago was: Did you 
make any such adjustment when you computed the loss of 
$27,828 per year as shown in your analysis to question No. 4 
on Exhibit E ? A. No. 

Q. You included all those 791 at the full round trip 
389 fare that you have used of 23.7 cents, have you not? 

A. That is right. 

Q. Going up to one hundred percent of all the people in 
the area? A. Yes. 

Q. Why did you not, since that information was available 
to you on these cards, take out one-half of that revenue that 
comes from the combination fare because you have a trans¬ 
fer between the two lines, in estimating your loss? A. Be¬ 
cause I think that the loss is going to come out of this figure 
of 580 persons who use WM&A exclusively, more than it is 
going to come out of the combination rider. 

Q. If that is so, how many of the 438 said they now use 
WM&A exclusively? A. That, I do not have. 

Q. Why do you make that statement then? A. I make it 
upon what I have already told you. 

Q. How many of the 438 people who say they would ride 
C-2 to Fairfax Village extended now say they use WM&A 
exclusively in answer to question No. 2? A. I think it would 
be quite a few. I do not have that figure. 

Q. How many? 

Here are the survey cards. A. I do not have that figure. 


390 Q. How many of the 438 people who said they 
would use C-2 to Pennsylvania Avenue, they say 
they use WM&A exclusively ? A. I do not know. 
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Q. Then, do you still predicate your loss, I mean the loss 
to WM&A, upon the basis that those 438 people say they 
would make 1,930 round trips by blowing that up to the one 
hundred percent and getting an estimated loss of $27,828 
per year? A. Yes. 

391 Q. In spite of the fact you know 289 round trips 
are now made over the C-2 line? A. I think my esti¬ 
mate is fair and reasonable. 

Q. I am not asking you about your estimate. I am still 
saying that since your survey you have made shows that of 
that number of round trips, 1,930, 289 are now made on the 
C-2 line and do you still say that your loss is correctly sur¬ 
veyed in the analysis to question No. 4? A. I think it is 
correct, in my opinion. 

Q. Then, what did you base your loss upon in your analy¬ 
sis to question No. 4? A. I have already stated I based our 
loss upon the assumption that we would lose business that 
was exclusively all WM&A ? s now. 

• # • « # # • • # : • 

Q. Of the 438 people who, in answer to question No. 4 in 
the survey, stated that they would ride the C-2 bus to 

392 Fairfax Village if it were extended that far, how 
many of that number would discontinue using 

WM&A’s line ? A. Quite a few of them. 

Q. How many, Mr. Chew? A. I do not have that figure. 
Q. Does your survey show that? A. I think the survey 
will reveal that. 

Q. If that survey shows that, why don’t you base your 
loss upon the number of people who said they would dis¬ 
continue using WM&A’s busses? A. I did not do it that way. 
I did go through the survey and got several facts out, but 
not that one. 

Q. It is a fact that your allegation of loss of $27,828 is 
upon the basis that of the 438 people who say they would 
ride C-2 extended and would take 1,930 trips per week, and 
of the figure representing eighty-three percent in the area, 
and of the one hundred percent, you have blown that up, 
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that 1,930 to the one hundred percent, or allegedly so, and 
brought it up incorrectly and on that basis, knowing by the 
survey the 289 of those trips are now being taken on the 
C-2 line—A. That is information Mr. Locke gained. 

Q. Which you agreed to ? A. I do agree. 

##••••«••• 

393 Q. Of the 791 round trips out of the 1,930, how 
many of them are combination fares in which the use 

of a transfer is made between WM&A and Capital Transit? 
A. Mr. Locke testified the people using the combined serv¬ 
ices made 791 round trips per week. 

Q. Mr. Locke, in his analysis, used only one-half of the 
fare represented in that round trip, did he not? A. I be¬ 
lieve that is correct. I think it is over on the next page here. 
He used 11.97. 

Q. If that was a gain to Mr. Locke of only one-half 

394 of that round-trip fare, accordingly, would it not be 
only one-half of a loss to you? A. Yes, if that is 

correct. 

Q Then, the information shown in your analysis to ques¬ 
tion No. 4 cannot possibly be correct, can it? A. It might 
be changed some, but not to any great extent. There would 
still be quite a loss even if all these things were deducted. 

• ##••••••• 

Q. We have got from the survey by Mr. Locke’s testi¬ 
mony, with which you agree, that of the 1,930 round trips 
shown opposite question No. 4 in the survey, Exhibit 

395 E, 289 of those round trips are now being taken on 
the C-2 line, so you do not count any loss from that, • 

do you? You shouldn’t? A. The one hundred three— 

Q. I am talking about the 289 round trips. A. 289 round 
trips are logically those who use Capital Transit exclu¬ 
sively at the present time. 

Q. So that would be no loss to WM&A? A. WM&A is not 
handling those at present. 

Q. So there is no loss to WM&A. We got that far. 
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Of the 791 round trips which are a combination round 
trip, Mr. Locke said, and he has already considered he gains 
one half of the revenue by those 791 round trips, that if that 
be true, that you would lose one half the revenue from the 
791 round trips, would you not? A. Yes, if that is true, we 
would lose. 

Q. Now, I come back to my question: Do you doubt that 
it is true? A. Mr. Locke surveyed that portion of it and he 
got.that information right out of those same— 

Q. Do you doubt it? A. No, I do not doubt it. 

Q. Then, I come back to my question: Is it not true as a 
maximum loss to WM&A from C-2 to 38th and Pennsyl¬ 
vania Avenue would be as indicated by the survey 791 one¬ 
way trips at the average revenue per trip? A. No, I 
396 cannot agree with that. 

Q. How many, Mr. Chew, of the 791 round trips 
now made on the combination of the two lines—How 
much fare does WM&A collect from that round—if you lose 
the 791 trips, you would lose the fare or only 791 single 
trips? A. We would lose more than that. 

Q. I am asking you about your survey. I am going to ask 
about some other facts you have not presented later. 

I am asking now upon the basis of this survey if it is not 
true that since 791 of the 1,930 round trips are combination 
round trip fares that WM&A would get out of that only a 
single trip fare of 791 instead of a round trip fare of 791, 
or double fare? A. But that would not represent the total 
loss. 

Q. Mr. Chew, I did not ask you the total loss. I asked 
you that question. A. It is possible that some of those 791 
would be lost to the C-2. 

Q. Now, we have got to 289. We have left them; let us 
confine our thoughts for the moment to the 791 round trips 
who are now round-trip riders on the two lines. 

If you lose those, how many round trips would you lose? 
A. 791 one-way fares. 
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398 Q. You did hear Mr. Locke testify on May 9 that 
this survey showed that of the 1,930 round trips 

shown on your Exhibit E, 289 were indicated to be taken on 
the C-2 without using WM&A? A. Yes. 

Q. Did you hear him further testify that 791 were indi¬ 
cated to be taken presently using both the Capital Transit 
Company and WM&A in combination? A. Yes. 

399 Q. Do you agree to that? A. I agree to it. 

Q. Mr. Chew, if the 791 round trips are now being 
taken on a combination ride with the two lines, how do you 
compute your revenue that you get from that combination 
ride? A. "We find how average round trip fare in the District 
of Columbia which is 23.7, so we would take one-half of that, 
or 11.85 cents. 

Q. That would be one way. Otherwise you could compute 
791 at a single trip rate? A. That is correct. 

Q. So, is it not true that if you lost those 791 round trips, 
that is the maximum loss as shown by this survey on the 
791 round trips who now say that they use both lines and 
who say they would use C-2 extended to Pennsylvania Ave¬ 
nue? A. You mean that is all the loss we would have? 

Q. I asked you upon the basis of this survey of the 791 
round trips, how much would WM&A lose from those 791? 
A. On 791 trips we would lose 791 one-way fares. 

Q. Will you compute that, please? A. That amounts to 
approximately 93.73. 

Q. Was that dollars and cents? A. That is right. 

Q. Fifty-two for a year would be fifty-two times 

400 that? A. Yes. 

Q. In fairness to you and so I "will not confuse you, 
I want to point further to Mr. Locke’s testimony on page 62 
wdiere he says: 

“After elimination of that present existing patronage, 
the net new round trip rides per •week is found to be 1,245.” 

That means Capital Transit Company. 

Are you able to state how many of those 1,245 net rides 
•would be lost to WM&A? A. I would say all of them would 
be lost to WM&A. 
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Q. Will yon please give me the mathematics for it? A. To 
begin with— 

Q. You have already found that 289 of them— 

Mr. Donovan: Wait a minute. Let him answer the other 
question, first, please. The reason why he is confused is that 
he gets a question on a question on a question. Let us deal 
with them singly. 

The Witness: I think WM&A would lose those 1,245 round 
trips per week. 

* • • • • * • • # : • 

Q. Where do they come from now? A. I think they are 
riding on WM&A service exclusively now. 

Q. Do you know that as a fact? Can you state how 
401 many of the 1,245 are now using WM&A exclusively? 

You can answer that yes or no. Do you know how 
many of the 1,245 are now using WM&A exclusively? A. No, 
I do not know how many are, but the overall shows that 
twenty-two percent of the people contacted did not use any 
transit service at all, and WM&A is handling forty-nine 
percent, Capital Transit transports eight percent, and if 
we lost this twenty-one percent which you claim we would 
lose, the one-way fare— 

Q. I am saying on your basis. A. They would have to come 
either out of the forty-nine percent that use WM&A ex¬ 
clusively, or the twenty-two percent who now have no need 
for transit service. 

Q. You say they have no need for transit service. Why? 
A. That is what they told the interrogators. 

Q. What was the question asked the interviewed person? 
A. I will change that. They do not use transit service. 

Q. That is better. 

How many of the 1,245 net new round trips that Mr. 
Locke computed represent the 258 who say they do not now 
use either line? A. I do not know what percentage. 

Q. Do you know if any of them do? A. I would not 
think you would find those. When we survey a neighbor- 
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402 hood and find seventy-eight percent using transit 
service at present, I think we have a pretty high 

figure. 

Q. Of the 1,245 new round trips, none of those are using 
either line and all WM&A would not suffer any loss from 
that, would it? A. No, if they are not using either line at 
present. If they do not use transit service at present, I 
mean. That -would be creating new riders. 

Q. So if that be true, your maximum loss would be the 
one-fare on the 791 trips? That is the same question you 
have answered before. A. Our maximum loss would be the 
one fare ? 

Q. On the basis of this survey, on the 791 trips? A. Where 
do these 1,245 new round trips that Capital Transit esti¬ 
mates come from? 

Q. I asked you assuming that the 1,245 do not come from 
people who are now using the service, then you vrould lose 
nothing from that, would you? A. I cannot be convinced 
that they come from people not now using transit service. 

Q. I am not trying to convince you of anything, but I am 
trying to get information from you that will convince the 
Commission that your testimony is either right or wrong. 
A. I believe that those 1,245 new riders would come 

403 off WM&A busses. 

Q. Can you take these survey cards and tell how 
many of those 1,245 would come off of the WM&A busses 
today? A. Let me look a minute. 

Yes, that information could be obtained from those sur¬ 
vey cards. 

Q. But you do not know? A. No, I do not have it. 

• ••#•••••# 

404 Q. What was the cash fare at which you made that 
computation ? A. Thirteen cents. 

Q. You gave a school fare of three cents? A. Yes. 

• •*•«#•••• 

407 Q. Do you have any idea what the revenue per 
passenger is per revenue passenger for transporta- 
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tion within the District of Columbia over your line? A. No, 
I do not 

Q. Would you say that considering the school fares and 
the token and cash fares ten cents would be an approximate 
single fare revenue? A. That, I could not say, without 
looking into it further, because not knowing the number of 
school riders per week I would not like to estimate that. 


408 Q. To the extent that it would be less than the 
23.7 you have used in your computation of loss, the 

loss you have shown there would be lessened to that extent ? 
A. Yes, we figured that loss on a cash and token basis. Of 
course, the school ticket basis is a loss before you start. 

Q. Now, coming to question 5, Mr. Chew, how many of 
the sixty-six persons who, in answer to that question, stated 
they would use the W-4 line if it were extended to Fairfax 
Village now use WM&A’s line? A. We took for granted all 
those sixty-six now use the combination service of WM&A 
and Capital Transit. 

Q. In other words, in computing your loss you attributed 
them to WM&A exclusively? A. No. 

Q. Combination? A. Combination, and we only took the 
loss of one-half the round trip fare on that. 

Q. So you recognize in this combination rider that your 
loss would be only one half? A. On that it is very 

409 possible that all those sixty-six passengers are now 
riding the combination ride. They can get to where 

they are going through the combination ride. 

Q. Is it possible they are now using some other means 
of transportation, but if the line were extended to that point, 
they would find it convenient to use it ? A. That is possible, 
too. 

Q. Did you ask the sixty-six percent whether they now 
use all WM&A facilities ? A. All those sixty-six persons were 
asked in question No. 2. They were asked: What service 
do you use ? 




Q. The cards covering those sixty-six persons would show 
whether or not they were WM&A? A. That is right. It 
would show either WM&A or a combination of both. 

Q. Either one or the other ? A. That is right. 


410 Q. How many of the sixty-six are included in the 
258 who answered no to question No. 1 ? A. I did not 

check that. 

Q. Since those people answered they would use the W-4 
line right up to the line of WM&A, wasn’t that an important 
question to ask those people? Wasn’t that important infor¬ 
mation to you? A. If they use the W-4 line to ride to Fairfax 
Village, I do not think they would become our passengers 
if they lived in that area. 

Q. You know, do you not, there are some people who live 
north of Pennsylvania Avenue who work around St. Eliza¬ 
beth’s Hospital, the Naval Air Station, the Naval Labora¬ 
tory, and Bolling Field? A. Yes, but if W-4 took them any¬ 
where within reasonable walking distance of their home, 
they would not use WM&A to go the balance of the way. 

Q. Mr. Chew, if you had computed the information from 
this survey, you very readily could tell whether any of those 
sixty-six people are now using WM&A’s lines? A. This 
survey would show that. 

411 Q. You did not bother to determine whether 
WM&A would suffer such loss? A. It is not a case 

that I did not bother to do it. 

Q. You just did not? A. I did not do it. 

Q. But by taking the whole sixty-six you could show the 
maximum loss from the sixty-six? A. It is possible to find it 
from those questionnaires answered. 

Q. To the extent that those who answered yes in question 
No. 5 and no to question No. 1, your estimate is overstated, 
is it not? A. If there are many that stated that, it would be. 

Q. To the extent that those who did so state? A. Yes, but 
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I do not think yon will find many who do not now nse bus 
service who would be enticed to any sort of service. 


412 Q. Mr. Chew, you stated you made a survey of the 
Fairfax Village area shown by the red boundary on 

Exhibit D. 

Did you make a survey in any other part of Southeast 
Washington to determine how many people might use a 
combination of all WM&A and W-4 if it were extended to 
Pennsylvania Avenue to reach their place of employment, 
their churches, their schools, and to visit friends, except 
within the limits of the boundary on Exhibit D ? A. That is 
the only area surveyed. 

Q. So, you are not prepared to state whether people in 
Fort Davis, Fort Dupont, might desire to use WM&A and 
W-4 from Pennsylvania Avenue south to reach those places? 

• # • # • # * * • * 

The Witness: I will say no, but part of the Fort Dupont 
area was surveyed. 

By Mr. Harrison: 

Q. That is included in the red boundary ? A. That is right, 
part of the Fort Dupont area. 

Q. Then, my question is understood to be confined 

413 in that? A. Outside of the red boundary we did not 
survey. 

Q. You did not survey as to how many Bradbury Heights 
would use ? A. No. 

Q. You did not make any survey at Bolling Field, the 
Naval Air Station, or the Naval Research Laboratory to 
find whether the people there would desire to use W-4 up to 
Pennsylvania Avenue and then use your line? A. No, we 
did not. 

Q. All your estimates of loss analyzed under questions 
4 and 5 are based entirely on the proposition that W-4 ex¬ 
tended to Pennsylvania Avenue and would not bring to 


i 
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WM&A any business whatever, but, on the other hand, 
would detract from WM&A’s business; is that correct? 
A. That is correct. 

I only gain that estimate from the survey we made in 
the Fairfax Village area. 

Q. Of course, that means you have not given any consid¬ 
eration to business that might be generated outside the red 
boundary shown on Exhibit D ? 


The Witness: There might be also present business loss 
outside the area surveyed. 


414 Q. I want to ask you one question about this line 
that comes into Suitland Road and Branch Avenue. 

Is that the Suitland line ? A. The WM&A route that operates 
over Branch Avenue and over Alabama Avenue to Fairfax 
Village? 

Q. Yes. A. That is the Camp Springs route. It was origin¬ 
ally known as the Silver Hill line, and later extended down 
as far as Camp Springs. 

Q. What kind of service do you give on that line, if any, 
south' of Pennsylvania Avenue inside the District line? 
A. We have a westbound trip in the morning and one east- 
bound trip in the evening at the present time. 

Q. Your westbound trip you say is in the morning? 
A. That is right. 

Q. On your westbound trip in the morning can passengers 
be picked up on that route after it reaches the District of 
Columbia? A. We have a stop on the Maryland side of the 
District line at Branch and Southern. A westbound bus is 
permitted to pick up at that stop and then it is restricted 
until it arrives at 38th and Pennsylvania Avenue, 

415 Southeast. Then it picks up additional passengers 
from there on in as far as Minnesota Avenue. 

Q. So, the answer is that in this Hillcrest and Fairfax 
Village area, except along Pennsylvania Avenue you have 
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no pick-np and discharge in the District? A. We do not have 
that privilege; no, sir. 

• • • • * * • • • # 

416 Q. Mr. Chew, I hand you one of the survey cards 
which shows the person interviewed lives at 3911 Q 

Street. I suppose that is Southeast? A. Yes, that is right. 

• * « * # # • * • • 

417 Q. Will you read the question and the answer to 
Question No. 4 on that survey card that I just asked 

you about? A. Question No. 4: Would you use Capital 
Transit’s C2 bus service between Barney Circle’and Penn¬ 
sylvania and Alabama Avenues if it is extended to Fairfax 
Village via Alabama Avenue ? 

The answer checked is “No.” 

Then there was the question: “Record round trips per 
week . 9 ’ The recording of round trips is 2. 

Q. Does that mean that person would use C2, two round 
trips a week, or that he would not use it two times a week, 
if you know the answer ? A. I do not know the answer. They 
answer “no” and then they say they would use two round 
trips a week. 

Q. In your compilation on Exhibit E of 1,930 round 

418 trips, did you include the two round trips shown on 
that card? A. I am sure it was included because we 

counted from this column (indicating). 

Q. Without reading all the questions and the answers, 
I will ask you to look at this card which is 3907 Q Street, 
Southeast, and state whether or not that person answered 
he or she would use C2. A. The answer was “No.” 

Q. How many round trips are included? A. Two round 
trips per week. 

Q. Again, did you include that two in your total of 1,930 ? 
A. Yes, that was included because we counted the totals. 

Q. I show you another card from 2025 - 38th Street, and 
ask you if the answer to that question No. 4 is “No,” and 
how many round trips per week are indicated on the card? 
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A. The answer is “No.” The number of round trips per 
week is 10. 

Q. That also would be included in the 1,930? A. Yes. 

Q. Is that also true of the survey at 3937 S Street, South¬ 
east ? A. Apartment 306, yes. 

Q. How many round trips there? A. Two. 

419 Q. That is included in the 1,930 ? A. Yes. 

Q. Then there is another card from 1666 Fort 
Davis Street. The answer to Question No. 4 is “no” there? 
A. And five round trips a week. 

Q. That is also included in the 1,930 ? A. That is right. 

420 Q. Will you state how many answered “yes” to 
Question No. 1 and how many answered “no”? 

A. Five of these answered “yes” to Question No. 1. The 
question was: “Do you use bus service in traveling to and 
from your home,” and all five answered “yes.” Then it 
says: “If yes, record round trips per week.” 

Q. That means the number of round trips they now use 
per week on existing services ? A. That is correct. 

Q. Is there any relation between the present use and 
what they would do in answer to Question No. 4? A. They 
all say they now use existing service and they all check that 
they would not use C2 if it were extended to Fairfax Vil¬ 
lage ; yet they also state that they would use so many round 
trips per week. 

Q. All those round trips are included in your total 

421 of 1,930 as shown on Exhibit E? A. Yes. 

Mr. Harrison: May the record show I have turned 
over to counsel for W. M. & A. the five survey cards that I 
just questioned the witness about. 

Redirect Examination 
By Mr. Donovan: 

Q. Will you again examine the five survey cards that the 
interrogators obtained from these various addresses that 
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Mr. Harrison questioned you about ? Where are the destina¬ 
tions given on there, if any? A. On one card, the address 
being 3911 Q Street, on Question No. 2, the answer was that 
they used W. M. & A. service. That is the only one checked. 

The boarding point is Q and Alabama, and they go to 
11th and Pennsylvania, Northwest. 

On address No. 3907 Q Street on Question No. 2, they state 
they use the combination facilities of W. M. & A. and Capital 
Transit Company, and they board at Q and Alabama. 
422 I might state the Bradbury Heights Local line does 
not pass Alabama and Q, so, therefore, the service 
that they use would be the W. M. & A. Express to downtown 
and they would pay another fare on Capital Transit, or they 
could transfer to the local at Fairfax Village. 

Mr. Harrison: They could also transfer at Minnesota or 
Branch Avenue, could they not ? 

The Witness: Yes, sir. 

Mr. Donovan: Not to reach 11th and Pennsylvania Ave¬ 
nue. 

The Witness: On Question No. 3: “Where do you go,” it 
is not answered. 

The address of 2025 38th Street, Apartment A, they state 
they use W. M. & A. exclusively and board at 38th and Penn¬ 
sylvania and go to 11th Street, Northwest. 

The address of 3937 S, Apartment 306, they state that 
they use W. M. & A. exclusively and do not specify any 
boarding point. The answer to the question * * Where do you 
go ” is “ Shopping, Northwest. ’ ’ 

The address of 1666 Fort Davis Street, on Question No. 2, 
they state they use the combination of both companies ’ 
service. The Capital Transit line is C8 which they board at 
Barney Circle and go to Sousa Junior High School. 

By Mr. Donovan: 

Q. The ones who have given a destination on there, 
assuming that the C2 line were extended to Pennsyl- 
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A. The answer is “No.” The number of round trips per 
week is 10. 

Q. That also would be included in the 1,930 ? A. Yes. 

Q. Is that also true of the survey at 3937 S Street, South¬ 
east ? A. Apartment 306, yes. 

Q. How many round trips there? A. Two. 

419 Q. That is included in the 1,930? A. Yes. 

Q. Then there is another card from 1666 Fort 
Davis Street. The answer to Question No. 4 is “no” there? 
A. And five round trips a week. 

Q. That is also included in the 1,930 ? A. That is right. 

420 Q. Will you state how many answered “yes” to 
Question No. 1 and how many answered “no”? 

A. Five of these answered “yes” to Question No. 1. The 
question was: “Do you use bus service in traveling to and 
from your home,” and all five answered “yes.” Then it 
says: “If yes, record round trips per week.” 

Q. That means the number of round trips they now use 
per week on existing services ? A. That is correct. 

Q. Is there any relation between the present use and 
what they would do in answer to Question No. 4? A. They 
all say they now use existing service and they all check that 
they would not use C2 if it were extended to Fairfax Vil¬ 
lage ; yet they also state that they would use so many round 
trips per week. 

Q. All those round trips are included in your total 

421 of 1,930 as shown on Exhibit E? A. Yes. 

Mr. Harrison: May the record show I have turned 
over to counsel for W. M. & A. the five survey cards that I 
just questioned the witness about. 

Redirect Examination 
By Mr. Donovan: 

Q. Will you again examine the five survey cards that the 
interrogators obtained from these various addresses that 
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Mr. Harrison questioned yon about ? Where are the destina¬ 
tions given on there, if any? A. On one card, the address 
being 3911 Q Street, on Question No. 2, the answer was that 
they used W. M. & A. service. That is the only one checked. 

The boarding point is Q and Alabama, and they go to 
11th and Pennsylvania, Northwest. 

On address No. 3907 Q Street on Question No. 2, they state 
they use the combination facilities of W. M. & A. and Capital 
Transit Company, and they board at Q and Alabama. 
422 I might state the Bradbury Heights Local line does 
not pass Alabama and Q, so, therefore, the service 
that they use would be the W. M. & A. Express to downtown 
and they would pay another fare on Capital Transit, or they 
could transfer to the local at Fairfax Village. 

Mr. Harrison: They could also transfer at Minnesota or 
Branch Avenue, could they not ? 

The Witness: Yes, sir. 

Mr. Donovan: Not to reach 11th and Pennsylvania Ave¬ 
nue. 

The Witness: On Question No. 3: “Where do you go, 7 ’ it 
is not answered. 

The address of 2025 38th Street, Apartment A, they state 
they use W. M. & A. exclusively and board at 38th and Penn¬ 
sylvania and go to 11th Street, Northwest. 

The address of 3937 S, Apartment 306, they state that 
they use W. M. & A. exclusively and do not specify any 
boarding point. The answer to the question ‘ * Where do you 
go ’ ’ is “ Shopping, Northwest. ’ ’ 

The address of 1666 Fort Davis Street, on Question No. 2, 
they state they use the combination of both companies ’ 
service. The Capital Transit line is C8 which they board at 
Barney Circle and go to Sousa Junior High School. 

By Mr. Donovan: 

Q. The ones who have given a destination on there, 
assuming that the C2 line were extended to Pennsyl- 
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423 vania Avenue and Alabama Avenue, could they reach 
those destinations wholly on Capital Transit service ? 

A. Yes, they could. 

Q. I want to cover some of the points that Mr. Harrison 
dealt with on his cross-examination. 

Mr. Harrison asked you whether or not you had furnished 
the information on which the allegation contained both in 
the application for reconsideration filed in this case by 
W. M. & A. and in its petition for an appeal to the effect 
that 30 per cent of all of the District patrons of your com¬ 
pany were either originated or were destined for the bus 
stop at 38th and Pennsylvania Avenue. Now, have you as¬ 
certained since you testified on May 18, in answer to that 
question, just what percentage of the District patrons of 
your line either board or alight at the bus stop on 38th and 
Pennsylvania Avenue ? A. From the traffic survey made May 
10 and May 11,1950, we find that all W.M.&A. routes trans¬ 
ported 12,198 passengers on May 10, 1950. 

Using the percentage of 41.4 per cent, which we find was 
the amount of D. C. patronage on the W. M. & A. lines— 

Q. As compared to the whole ? A. As compared with the 
total, we find 5,050 D.C. passengers traveling on that day. 

The total number of passengers on and off at 38th and 
Pennsylvania, Southeast, is 1,873. 

424 Q. Is that based on the survey of May 10 ? A. That 
is the actual figure of May 10, 1950. That gives a 

percentage of 37.1 per cent of all D. C. patrons boarding and 
alighting at the Fairfax Village stock at 38th and Pennsyl¬ 
vania Avenue, Southeast. 

Q. You made a further survey on May 11, did you not? 
A. Yes. On that day, 12,228 passengers were transported, 
of which 5,063 were D.C. passengers, and the total passen¬ 
gers on and off at 38th and Pennsylvania, Southeast, on that 
day was 1,865 for a percentage of 36.8 per cent. 

Q. So that the allegation to the effect that 30 per cent of 
the D. C. patrons of your line originated or were destined 
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for 38th and Pennsylvania was an understatement rather 
than an overstatement. A. It was an understatement, yes. 

#••••••• # ! • 

Q. Mr. Chew, have you reappraised the exhibit since the 
last hearing at my request based upon the testimony which 
you gave on cross-examination? A. I have. 

425 Q. In response to a question asked by Mr. Harri¬ 
son, have you ascertained the average round trip 

fare of your company in the District of Columbia based 
upon tokens, cash, and school tickets? A. I have. 

Q. What is that average round-trip fare? A. Our Ac¬ 
counting Department has arrived at a figure of the 

426 average round-trip fare, including the use of school 
tickets, of 1 914 cents per round trip. 

Q. Using the figure of 19 1 /* cents per round trip as ap¬ 
plied to the totals which you have just put into the record, 
what would be the estimated loss per year on the 83 per 
cent who answered that they presently are using W. M. & A. 
service but would use the C-2 line if it were extended to 38th 
and Pennsylvania Avenue? A. That was $14,946.36. 

Q. Projecting the number of persons to 100 per cent, 
what would your annual loss be? A. $18,007.66. 

Q. Mr. Chew, have you considered the exhibit in the 
light most unfavorable to the position of your company in 
this case? A. Yes, I have also considered it that way. 

Q. Will you please give what the minimum loss could 
possibly be under any circumstances as shown by this ex¬ 
hibit? A. In analyzing Question No. 4,1 took into considera¬ 
tion the 438 persons who claimed they would use C-2 if it 
were extended, deducted the 103 who claimed they now use 
Capital Transit service exclusively, and also deducted the 
248 who use the combination service of both companies. 

Q. You have not given any consideration, then, to the 
half fare, or rather, the one-way fare those people 

427 are now paying to W.M.&A., in these figures? A. Yes, 
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I have. That is in here. I have given consideration to the 
one-half. 

Q. You have not eliminated 248 from the calculation at 
all? A. Only for the purpose of a breakdown. 

I find that 248, using the combination service—I deducted 
the 248 persons from the 335 persons and find that W. M. & 
A. would further lose 87 passengers from the 580 who claim 
they now use W. M. & A. exclusively. 

Multiplying that by the average round trips per week, I 
get 383 round trips per week. At the 23.7 fare I arrive at 
an estimated loss per vreek of $90.77, or at the 19*4 cent fare 
of $74.68. Then I go back to the 248 combination riders and 
base their travel on the fact that they only pay the fare in 
one direction. Based on the fact that they pay .1185 cents 
to W. M. & A., I arrive at an estimated loss per week of 
$129.28. 

Using the fare, including the use of school tickets, I ar¬ 
rive at a fare paid to W. M. & A. of .0975 cents paid to 
W. M. & A. There I get an estimated loss of $106.37 per 
week. 

Then, adding these estimated losses together on the av¬ 
erage fare of 23.7 cents per round trip, I stated we had an 
estimated loss of $90.77 per week. Adding that to the esti¬ 
mated loss of $129.28 for those who pay the fare only 

428 in one direction, I get an estimated loss of $220.05 
per week, or on the 83 per cent basis, $11,442.60 per 

year. 

Projecting that to 100 per cent, I find an estimated loss 
per year at $13,786.61 on the basis of 23.7 cents per round 
trip. 

When we go over to include the school ticket basis of 1914 
cents per round trip, I find the 83 per cent figure would be 
$9,415.12; projected to 100 per cent, it would be $11,343.35. 

• •••»••••• 

429 Chairman Flanagan: Is that $11,000 figure which 
you now quote comparable to, or to replace the $27,- 

838.83 shown on Exhibit E, to which you have previously 
testified ? 
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The Witness: This $11,000 figure is the smallest loss that 
W. M. & A. could suffer and they could suffer as high as the 
$27,000 figure. 


430 Q. Question No. 4, just total the number on Ques¬ 
tion No. 4. A. The five survey sheets total 21 round 
trips per week in Question No. 4. 

Q. So that if that constituted error will respect to the 
number of 21, you would deduct that from 1930, would you 
not? A. That is correct. We would use 1,907 instead of 
1,930. 

Q. Would that materially affect your figures? A. Not to 
any great extent. 


• ••••••#• 

Recross Examination 


# 


By Mr. Harrison: 

Q. In stating in answer to your counsel as well as in 
answer to a question by the Chairman, that the $11,343.35 
is the minimum loss that W. M. & A. would suffer by the 
extension of C-2 to Pennsylvania Avenue, you have as¬ 
sumed, have you not, in making that estimate of the final 
loss that all who now use W. M. & A., or a combination of 
W. M. & A. and Capital Transit, -would be lost to W. M. & A. ? 
A. That is correct. 

431 Q. By the use of the C-2 line? A. That is correct. 


Q. Were those interviewed asked the question? That is, 
if C2 or W4 is extended to Pennsylvania Avenue, would you 
discontinue using W. M. & A. lines? Was a single one of the 
persons asked that question in the survey? A. No, 
432 they were not. 


433 Q. Let the record show I am handing Mr. Chew 
another handful of these cards, and I ask you to just 
run through the first few and point out in those cards any 
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answer that the person interviewed gave who said that he 
or she would discontinue to use W.M. & A. lines if the C2 or 
W4 lines were extended to 38th and Pennsylvania Avenue. 
A. The one on top shows that. 

Q. Who ? A. The person living at 2137 Suitland Terrace, 
Apartment 102. 

Q. What does that person say? A. In Question 2, they 
state they use W. M. & A. 

In Question No. 1, where it states, “Do you now use bus 
service in traveling to and from your home,” they checked 
“Yes” and “five round trips per week.” 

Down in question No. 4, where it is asked, “Would you use 
Capital Transit C2 bus service between Barney Circle and 
Pennsylvania Avenue and Alabama if extended to Fairfax 
Village via Alabama, ’ ’ they checked 11 yes ’ ’ and ‘ ‘ five round 
trips per week.” That indicates to me— 

Q. Wait a minute. I ask you to point on this card 
434 any place where the person interviewed said he or 
she would discontinue using W. M. & A. lines if those 
two lines were extended to Pennsylvania and 38th. 

Will vou take that same card and read the answer on there 
if you can find it ? A. The answer is not on there. 

Q. Is the answer on any of the other survey cards you 
turned over to us? A. Neither does the person say they 
would use the bus five additional round trips per week. 

Q. So what you said is merely an assumption on your 
part? A. No, it is not. 

Q. It is an inference drawn by you from answers they 
did give? A. A person traveling to and from work norm¬ 
ally makes five round trips per week. If they are now using 
W. M. & A. five round trips per week and state they would 
use this service if extended five trips per week, I would say 
W. M. & A. was going to lose those trips per week. 

Q. Can you find any such answer on a single card I am 
placing before you ? A. I can not find that, and neither can 
I find that person saying they would increase their riding 
by five round trips. 
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435 Q. Will yon look at this survey card, the one yon 
referred to from 2137 Suitland Terrace, Apartment 

102, and state whether that person who said he or she would 
use the C2 line if extended would take five additional trips 
that he or she does not now take ? A. It does not state that. 

Q. The destination given as 7th and Pennsylvania Ave¬ 
nue is on there, is it not ? A. That is right. 

Q. How close does 7th and Pennsylvania Avenue do the 
W. M. & A. buses come? A. Both Southeast and Northeast, 
we pass 7th and Pennsylvania Avenue. 

Q. That is the destination stated by that person ? A. That 
is correct. 

Q. Did you ask a single person in that survey: Would you 
discontinue using W. M. & A. buses, if C2 were extended to 
Pennsylvania? A. No. That question was not asked. 

Q. Were the people interviewed asked where they would 
go if they used the C2 line extended to Pennsylvania Ave¬ 
nue? A. No, they were not. 

Q. Were they asked where they would go if the W4 line 
were extended to Pennsylvania Avenue? A. No. 

436 Chairman Flanagan: May I interrupt you there, 
Mr. Harrison ? 

On that card that you referred to, Mr. Chew, bearing the 
address of Suitland Terrace, that address is approximately 
how many blocks from the terminal which would be estab¬ 
lished if the C2 bus line were extended to Pennsylvania and 
Alabama Avenues ? 

The Witness: Approximately three blocks. 

Chairman Flanagan: Did you assume that the party who 
answered that questionnaire would abandon entirely the use 
of the W. M. & A. service and adopt the service of the C2 
Capital Transit line ? 

The Witness: From the questionnaire it indicates to me 
they would. 

Mr. Donovan: May we have the questionnaire ? 

Mr. Harrison: Yes. 

Chairman Flanagan: Why do you get that indication? 
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The Witness: Because the average person using bus 
service usually travels to and from work, and this person 
states they now use W. M. & A. five round trips per week. 
They also state that if Capital Transit C2 were extended 
to Pennsylvania and Alabama Avenues, they would use that 
service five round trips per week. They stated their desti¬ 
nations as 7th and Pennsylvania Avenue. We will assume 
that is Northwest. It could also be Southeast. I would 

437 judge that that person worked in the neighborhood 
of 7th and Pennsylvania Avenue. 

Chairman Flanagan: How close is the present W. M. & A. 
service to that particular party? 

The Witness: Suitland Terrace is a little street that runs 
off of Southern Avenue and is midway between Suitland 
Road where they can catch either express or local service 
on W. M. & A., or Pennsylvania Avenue where they can catch 
the local service of W. M. & A. 

Chairman Flanagan: What basis, in analyzing a question¬ 
naire of that kind, do you have for assuming that the party 
would not continue to use both the W. M. & A. service and 
Capital Transit service ? 

The Witness: There is no specific question stating: Would 
you discontinue the use of W. M. & A.?—or neither does 
it state that this person would increase their riding by five 
round trips per week if this other service were established. 

Chairman Flanagan: Is that necessary? For example, 
your first question indicates that this party now makes five 
round trips on W. M. & A. service. 

The Witness: That is correct. 

Chairman Flanagan: Your next question is: Would you 
use a new service and if so, how many round trips ? 

The answer again is 11 five round trips.’ 7 

Why couldn’t the answer in both cases be right and 

438 that same party use both W. M. & A. service five 
round trips and Capital Transit five round trips a 

week. 
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The Witness: It could very well be, Mr. Chairman, bnt 
we know from experience getting people to use buses five 
additional round trips per week under present conditions 
is a mighty hard job to do. 

Chairman Flanagan: That would be a combination ride. 
That is not unusual in this city, is it ? 

The Witness: No, it is not unusual. But it is more apt that 
they would use the five round trips a week on the proposed 
Capital Transit service and W. M. & A. would lose that 
amount. 

Chairman Flanagan: If you had a similar answer on the 
other questionnaire, and respondent resides eight or ten 
blocks from the proposed terminal of the C2 line, would you 
assume that that party would walk the eight or ten blocks 
and discontinue the use of the W. M. & A. line! 

Mr. Donovan: I object to that question, may it please the 
Chairman. I object because it is based on an assumption not 
present in this case. Eight or ten blocks. We have no situa¬ 
tion like that here. I think we should stick to the facts in 
the case and not go beyond the realm of possibility. 

Chairman Flanagan: It appears to me that entire Exhibit 
E is based on assumptions made by Mr. Chew or who- 
439 ever analyzed the responses to these questionnaires. 

Mr. Donovan: That is your conclusion, Mr. Chair¬ 
man. I think that is prejudging. I think the assumption he 
has is based upon fact as shown by the survey. 

Chairman Flanagan: If similar answers are made by 
respondents living at varying distances from Pennsylvania 
and Alabama Avenues, has your analysis of such answers 
been consistent in preparing Exhibit E ? 

The Witness: All the areas surveyed are within reason¬ 
able walking distance of 38th and Alabama Avenue or 38th 
and Pennsylvania. 

Chairman Flanagan: Is your answer “yes” to my ques¬ 
tion f 
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The Witness: Yes. 

Chairman Flanagan: With regard to your comment that 
all areas surveyed are within reasonable distance on Exhibit 
D, the Southwest area included within the red lines is on 
Southern Avenue. Will you refer to Exhibit D and tell me 
whether, in your opinion, persons residing in that Southwest 
comer are within a reasonable walking distance of Penn¬ 
sylvania and Alabama Avenues ? 

Mr. Donovan: Do you mean the southwest comer or the 
southeast comer ? 

440 Chairman Flanagan: The southwest comer. 

The Witness: The southwest corner of the bound¬ 
ary outlined in red ? 

Commissioner Spencer: It is the southeast comer. 


The Witness: South of Suitland Road along Southern 
Avenue they would be about four blocks from 38th and Ala¬ 
bama Avenue. 

Commissioner Spencer: What would that route be, please ? 

The Witness: Over existing streets they would have to 
come over Southern Avenue to Suitland Road, west on 
Suitland Road to 38th and then north on 38th to a bus 
stop, or continue straight west on Suitland Road to the 
neighborhood of 36th and Alabama. The map also shows 
that entire two blocks on Southern Avenue has only eight 
homes at present. 

Chairman Flanagan: Camden Street has more homes ? 

The Witness: Yes, there are more on Camden Street, but 
they are closer by a block. 

Mr. Donovan: Isn ’t Bangor Street two blocks closer 1 

The Witness: Yes, it is. Camden Street is one block closer. 


441 Q. Mr. Chew, the Chairman asked you about the 
distance from 2137 Suitland Terrace, Apartment 102, 
the card about which you and I just had some conversation 
a few minutes ago. 
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Will you state how far it is from that location to the 
nearest stop of W. M. & A. along Pennsylvania or Southern 
Avenues ? A. W. M. & A. has a stop at Suitland Road and 
Southern Avenue and they also have a stop at Southern 
Avenue and Pennsylvania. 

Q. Which one would be nearer to the person interviewed 
at 2137 Suitland Terrace, Apartment 102? A. It would be 
the same distance to either stop. 

Q. Then, just what is that distance? A. One block. 

Q. Is it one block or one-half a block? A. I would say one 
block. Suitland Terrace goes off of Southern Avenue right 
on top of a very steep hill. They would have to walk from 
the address on Suitland Terrace which is the middle part 
in either direction to the nearest W. M. & A. stop. 

Q. That one block is compared with three blocks of 38th 
and Pennsylvania Avenue ? A. That is correct. 


442 Q. How much farther is 2137 Suitland Terrace, 
the location of that person interviewed, from the 

present C2 line than it is from the C2 line extended to 38th 
and Pennsylvania? A. It would be one block farther to 
the present C2 route. 

Q. If this person were going from 2137 Suitland Terrace, 
Mr. Chew, to catch a C2 bus if it were extended to 38th and 
Pennsylvania, would you describe just how that person 
would go to get to that stop? A. They would go from the 
address on Suitland Terrace over Southern Avenue. 

Q. First come down Suitland Terrace and then turn a 
right corner or a left comer to get to Southern Avenue? 
A. Then go in a northeasterly direction to Pennsylvania 
Avenue. 

Q. A distance of how much ? A. A total of approxi- 

443 mately one block from the address. 

Q. And then go where? A. Then in a northwest 
direction two blocks to Pennsylvania and Alabama avenues. 
Q. How many stops of W. M. & A. would she pass in 
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making that trip to get to the C2 bus line at 38th and Penn¬ 
sylvania? A. One stop at Pennsylvania and Southern and 
one stop at Pennsylvania and Fort Davis. 

Q. If that person were going to catch the C2 bus as it 
presently operates, she would come out the same way to 
Southern Avenue and then turn south and travel Southern 
Avenue to Suitland Road? A. That is correct. 

Q. Right down to the intersection of 36th and Alabama? 
A. Right over to Suitland Road. 

Q. Is that just as good a means of transportation or is it 
better to walk up to Pennsylvania Avenue? A. I think it 
would be better walking up Pennsylvania. 

Q. Are there any sidewalks on Suitland Road? A. Over 
portions of it. I do not think the sidewalks are completed 
along some sections of Suitland Road. 

Q. I hand you a card, one of the survey cards, with the 
address of 3735 Camden Street. That survey card shows, 
does it not, that the person now makes four round trips 
per week using the W. M. & A. line exclusively ? A. That is 
correct. 

444 Q. The person also answered that he or she would 
use the C2 if it were extended to Pennsylvania Avenue 
four round trips per week? A. That is correct. 

Q. As to that, did you count that as being four round 
trips lost to W. M. & A. ? A. Yes. I would count it, because 
this person apparently does not use bus transportation to 
go to and from work. They say here they use it to go to 
the doctor and for shopping purposes. 


Q. How far is it from that address to the present C2 
terminal at 36th and Alabama? A. Two blocks. 

Q. How far is it from there to 38th and Pennsylvania 
Avenue terminal if C2 were extended to that distance? 
A. About the same distance. It shows three blocks on one- 
side of the street and one on the other, but the distance 
would be about the same, about two blocks. 




217 


445 Q. If she walked up 38th Street to Pennsylvania, it 
would be uphill? A. Either way people walked it 

would be uphill. 

Q. Do you know of any reason why that person would 
not walk to the C2 line as it now exists in order to reach 
Barney Circle instead of walking to 38th and Pennsylvania 
Avenue to reach Barney Circle ? A. They can catch a W. M. 
& A. bus at 38th and W Street. That is only a short block 
from the address where they live. 

Q. But so far as that person is concerned, the extension 
of 38th and Pennsylvania would not bring the C2 line any 
closer to that person’s home than it is now? A. No, it 
would not. 

Q. You have considered those four round trips which the 
person says would be made on C2 as being a complete loss 
to W. M. & A. ? A. It appears that way. 

Q. Mr. Chew, I show you another card, a survey made at 
3956 Pennsylvania Avenue, and I assume that is southeast? 
A. Yes. 

Q. That person says that he or she now uses W. M. & A., 
in four round trips a week and if C2 were extended he or 
she would use C2 four times a week. 

Will you explain just where, referring to Exhibit D, 3956 
Pennsylvania Avenue is ? A. It would be at the inter- 

446 section of Pennsylvania and Southern Avenue on the 
southside of the street. 

Q. How close is that to the present stop of W. M. & A. at 
Pennsylvania and Southern Avenue? A. Right across the 
street for the westbound stop, and the eastbound stop is 
right in front of that apartment. 

Q. How far is it from that address to the terminal of C2 
at 38th and Pennsylvania if it were established there? 
A. Two blocks. 

• • • * * # # # ♦ • 

447 Q. I believe I asked you to state how far it is from 
3956 Pennsylvania Avenue to the nearest W. M. & A. 
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stop. I believe you said there is one right across the street 
and another one right next door to it. A. In the westbound 
direction it is across the street; in the eastbound direction 
it is right in front of the apartment. 

Q. The westbound direction would be the stop for a per¬ 
son going downtown ? A. That is correct. 

Q. How far is that address, 3956 Pennsylvania Avenue, 
to the C2 line on Pennsylvania Avenue at 38th and Ala¬ 
bama Avenues as described bv the Commission in its order 
No. 3530? A. That would be one block from the terminal. 

Q. How many bus stops on W. M. & A. would such a per¬ 
son pass in going from 3956 Pennsylvania Avenue to 
447-A the proposed bus terminal of C2 at 38th and Penn¬ 
sylvania Avenue? A. They would not pass any, be¬ 
cause the next stop of W. M. & A. is at the proposed ter¬ 
minal. 

Q. Don’t you have a stop at Fort Davis? A. Yes, but the 
proposed terminal I gather is to turn around at Fort Davis 
and V Street. 

Q. Does the Commission’s Order establish a stop at Fort 
Davis and Pennsylvania Avenue? A. It does. 

Q. So it would be one block to walk down there? A. Yes. 

Q. I am going to ask you about one more survey card. 
The one whose address is 3937 Alabama Avenue, Southeast, 
states that he or she now uses W. M. & A. four round trips 
per -week and if C2 were extended, he or she would use it 
four round trips per week. 

Will you state just where the address of 3937 Alabama 
Avenue is in relation to the map, Exhibit D? A. 3937 Ala¬ 
bama Avenue would be midway between R and Q on Ala¬ 
bama Avenue. 

Q. That is north of Pennsylvania Avenue? A. Yes. 

Q. Now, how near is that address to a present stop on the 
W. M. & A. line? A. It is midway between two stops 
447-B on Alabama Avenue, either the stop at Q or Ala¬ 
bama, or the stop at R and Alabama Avenue. 
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Q. So if that person wanted to go down to catch the C2 
as this proposed stop, he or she would have to pass one stop. 
Is that correct? A. That is correct. 

Q. To reach that point? A. That is correct. 

Q. In other words, that person will walk a block and a 
half, or so, in order to reach the C2 ? A. That is right. 

Q. Instead of walking a half a block to catch the W. M. & 
A. bns at that stop? A. That is correct. 

# • # • • • • • • • 

448 Q. Will yon describe how that same person would 
get to Barney Circle and downtown by using W. M. 

& A. buses at the stop nearest the house? A. They would 
board at Alabama and B and take a W. M. & A. express 
route downtown direct without changing buses. 

Q. So she is going downtown, and it would be a great con¬ 
venience and much quicker for her to go by W. M. & A.? 
A. Yes. 

Q. But you have considered those four round trips shown 
on that card as being a complete loss to W. M. & A ? A. As 
a possible loss. 

Q. Where you do not know whether she shops in the shop¬ 
ping center at Alabama Avenue and Pennsylvania Avenue 
or not? A. No, it does not state where they do their shop¬ 
ping. They might do it near home. 

Q. In addition to walking a block and a half to catch the 
C2 line, would not that person have to make a longer and 
circuitous route to reach Barney Circle than by using 

449 the established service of W. M. & A.? A. Yes. 

• • * * * • • • • • 

450 Q. In every case where there has been a “yes” 
answer and a number of round trips shown on Ques¬ 
tion No. 4, you have considered in every instance in regard 
to those round trips that they are a complete loss to W. M. 
& A.? A. Not completely. I have estimated here this morn¬ 
ing that W. M. & A. might only lose them in one direction to 
some extent. 
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Q. In the original estimate in your analysis to Question 
No. 4, you did consider them as being complete losses? A. 
Yes. 

453 Q. I refer you to a survey card of 2059 38th Street, 
Apartment 102. The Accounting Department has 

numbered that as No. 47 in the top right-hand corner. 

Will you read that card and state the answers to those 
questions? A. On the question, “Do you now use bus serv¬ 
ice in traveling from and to your home?” the answer is 
“No.” 

On Question No. 4, “Would you use C2 if extended,” the 
answer is “no.” 

On Question No. 5, “Would you use Capital Transit’s 
W4 bus service between Pennsylvania Avenue and Bolling 
Field if it is extended to Fairfax Village via Alabama Ave¬ 
nue,” the answer is “yes” and the number of round trips 
per week is “five.” 

454 Q. Now that person does not use either service at 
the present time, is that correct? A. That is correct. 

Q. So the only answer that that person has made is to 
Question 1, in which the person said he does not use the 
service of either line? A. That is correct. 

Q. And the fourth question, in which he said he would 
not use this C2 line, is that correct? A. That is correct. 

Q. On the answer to the fifth question he said he would 
use the W-4 line if it were extended to Pennsylvania Ave¬ 
nue and he reported five round trips, is that correct? A. 
That is correct. 

Q. Referring to this card number 47, addressed 2059 
38th Street, Apartment 102, how did you include the five 
round trips as shown in the computation of the loss to ques¬ 
tion five in your Exhibit E? A. Those five were shown in 
the 215 round trips per week. 

Q. Since that person says he does not now use W. M. & A., 
how could that be a loss to W. M. & A. if he is going to use 
Capital Transit? A. That is one customer who would go to 
the Capital Transit. 


221 


Q. But you did include it in the loss if W-4 were 

455 extended, did you not? A. Yes, I did. 

Q. Now we will turn to another card, Number 52 
in the upper right-hand comer, showing the address of 
3713 Alabama Avenue, Apartment 101, who used the com¬ 
bination of the two lines on three round trips a week. In 
answer to the questionnaire he stated he would use the W-4 
if extended one round trip per week? A. Yes, it does. 

Q. Now, you have considered that one round-trip a week 
as being a complete loss to W. M. & A., is that correct? A. 
Yes, a one-way fare on that one round trip a w^eek. 

Q. But that person says he now uses the combination serv¬ 
ice three times a week, doesn’t he? A. Yes. 

Q. You considered the one in which he said he used W-4, 
or would use the W-4, as being a loss to the three now being 
taken on the W. M. & A., is that correct ? A. It is a half loss 
in that case. 

Q. Half loss? A. Yes. 

Q. Now, I turn to one other card marked Number 53 in 
the upper right-hand comer, 2009 37th Street, Apartment 
301. Will you state what answer the person gave to Ques¬ 
tion Number 1? A. The answer was “No”. 

456 Q. That means the person does not use the service 
of either company at the present time? A. That is 

correct. 

Q. What answer was there to question 4? A. Also “No”. 
Q. What did she answer to Question 5? A. “Yes”, two 
round trips per week. 

Q. In other words, that person said if the W-4 were ex¬ 
tended to 3Sth and Pennsylvania Avenue she would use it 
two round trips per week? A. Yes. 

Q. You have included that trip in your total of 215 round 
trips in your consideration of the loss? A. Yes. 

Q. How could that be a loss to W. M. & A. if that person 
is not using W. M. & A? A. That would be a new customer 
to Capital Transit. 

Q. And no loss to W. M. & A. ? A. That is right. 

• • • • • • • « • # 




457 Q. Mr. Chew, I refer now to Card No. 55, in the ex¬ 
treme righthand top comer, and state whether or not 

that person, who lives at 1813 Fort Davis Street, says that 
he has used or now uses the service of either line? A. They 
do not. 

Q. Did that person say he or she would use W-4 if it were 
extended, two round trips per week? A. Would use it two 
round trips per week. 

Q. Have you included those two round trips in the total 
of 215 by which you determine your loss in answrer to ques¬ 
tion number 5? A. Yes, I have. 

Q. I turn to one more, Card No. 65, in the upper right- 
hand corner, with the address 2013 Fort Davis Street, 
Apartment 202. That person says he or she does not use 
either line? A. Do not use buses. 

Q. And -would not use the C-2 if extended? A. That is 
right. 

Q. But would use W-4 if extended how’ many times per 
week? A. Four. 

Q. You have used and included those round trips in the 
215? A. Yes. 

458 Q. How could that be a loss to W M & A, if that 
person does not now use W M & A services? A. In 

that case it would not be. 

Q. That is true in all those cases, is that not right ? A. In 
those few cases, yes. 

Q. I am going to take a little different type of card to 
develop another point. I am referring now to Card No. 64 
in the upper right-hand comer, the address 3960 Pennsyl¬ 
vania Avenue, Apartment 101. A. 3960 Pennsylvania? 

Q. Yes. Will you state just wrhere that address 3960 
Pennsylvania Avenue is? A. That is,—I believe it is the 
last apartment on the north side of Pennsylvania Avenue, • 
on the comer of Pennsylvania Avenue and 40th Street. 

Q. Now, how near to W M & A stop going west is that 
address ? A. That is, well, it is more or less midway between 
two stops. The nearest stop would be the one at Pennsyl¬ 
vania and Southern. 
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Q. And how far is it from that point down to where the 
W-4 was ordered by the Commission to have a stop on Penn¬ 
sylvania Avenue ? A. Just a block. 

Q. Where does that person say he or she goes to 

459 their destination? A. The Senate Building. 

Q. Now, how near to the Senate Buildings does the 
W M & A Lines now come. A. We have an express stop 
right at the Senate Office Building. 

• • * * * * # # # # 

Q. In order then to ride on W M & A that person would 
pick up the local at that point? A. That is right. 

Q. And transfer to the express at what point? A. 38th 
and Pennsylvania. 

Q. Or that person could walk down that same distance 
and go to the Senate Office Building? A. One block further. 

Q. In that case that person says they now use the com¬ 
bination of the two lines six round trips a week? A. That 
is correct. 

Q. That person also says that he would use the W-4, if 
extended, six round trips a week? A. That is true. 

Q. And you have deducted that six as being a corn- 

460 plete loss, at least half that there would be a complete 
loss, to W M & A? A. Yes, I have. 

Q. Will you state how that person, living at 3960 Penn¬ 
sylvania Avenue, would travel by W-4, in order to get to 
the Senate Office Building, where he says his destination is? 
A. It would be a rather roundabout route. 

Q. Since you drew inferences, Mr. Chew, wouldn’t the 
inference be that those six trips on W-4 would be where it 
says, rather than going to the Senate Office Building, which, 
is the ordinary destination? A. Yes, would take it in that 
case that someone in that family would have need for 
service. 

Q. So that would be new business for Capital Transit? 
A. Yes, sir. 

Q. If that be the case there would be no loss to W M & A? 
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A. If they are riding over the combination ride it would 
be a loss to W M & A. 

• •••••«••• 

463 Redirect Examination: 

By Mr. Donovan: 

Q. Mr. Chew, I would like to ask one further question. 
Do you consider the persons residing in the area outlined 
on Exhibit D who indicated they do not presently use the 
services of the W M & A to be potential customers of your 
line? A. Yes, any persons who do not presently use the 
services of the buses at present are potential customers. 
If we can attract them by good dependable service, why, 
that is what we have to do. 

Q. Would that situation be changed if the services of 
another company were brought into your area? A. If the 
services of another company were brought into our area 
naturally it would take some passengers away from us, 
and it might also take away some of our potential pas¬ 
sengers. 

464 Recross Examination: 

By Mr. Harrison: 

Q. You have assumed not only that you would lose some 
customers, but potential customers. But in making the 
determination of your alleged losses, you have not assumed 
that by bringing Capital Transit to 38th and Pennsylvania 
you would get any new business by virtue of that? A. Well, 
it might possibly bring some new business. 

Q. I didn’t ask you that. Have you in your assumptions 
assumed that it would bring any new business? A. It would 
take away more than it would bring. 

Q. Will you answer this question? A. No. 

465 Q. The answer is that you have assumed they 
would not bring any new customers? A. The answer 

is that it would not bring us sufficient new business. 
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Q. Would you mind answering this question: In your 
assumptions and in your determinations of losses, have 
you assumed that the extension of the Capital Transit to 
38th and Pennsylvania would bring you a single new pas¬ 
senger? A. It could. 

Q. Mr. Chew, I asked you if, in your determinations, you 
had made that assumption? In determining your losses, 
as shown in the analyses to questions 4 and 5, did you 
include any new passengers that would be brought to W M 
& A by virtue of the extension of the Capital Transit to 
38th and Pennsylvania Avenue? A. No. 


628 Roy A. Chew 

was recalled as a witness and, having been previously 
duly sworn, was examined and testified further as follows: 

Direct Examination 

By Mr. Donovan: 

Q. Mr. Chew, since the last hearing before the 

629 Commission, on May 24,1950, have you caused a new 
survey to be made with respect to the desires of the 

persons living in the Fairfax Village area, as delineated by 
the map introduced as Exhibit D ? A. Yes, I have. 

Q. Would you state, Mr. Chew, on what days the new 
survey was conducted? A. Yes. This new survey was con¬ 
ducted on May 27, 28, and 29. 

Q. And under vrhose supervision was the survey made? 
A. The survey was made by employees of W M & A Motor 
Lines, under my supervision. 

Q. What was the nature of the survey that was made on 
these days that you have stated, Mr. Chew? A. We sepa¬ 
rated from the original survey— 

Q. Now you are talking about the survey sheets which 
were here before the Commission and were turned over to 
the staff and the members of the Commission? A. Yes. 

Mr. Harrison: That was received in evidence, was it not? 
Mr. Donovan: Yes. I believe you are right, Mr. Harrison. 
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The Witness: We separated from the original survey- 
sheets 400 questionnaires. 

630 By Mr. Donovan: 

Q. Which 400 were they, that you separated from 
the original survey sheets! A. They were the combination 
of those answering 4 4 yes ’ ’ to questions 4 and 5. 

Q. How did you arrive at 400 as being the number that 
applied to the persons answering questions 4 and 5! A. We 
took the sheets that answered “yes” to 4 and the sheets 
that answered “yes” to 5, and some of those answered 
“yes” to both questions, and we eliminated the one hundred 
three who stated that they now use the services of Capital 
Transit exclusively. We did not resurvey those persons. 

Q. And did that leave a total to be reexamined or resur¬ 
veyed, of 400 persons? A. That is correct. 

Q. When I say 400 persons, Mr. Chew, would that also 
mean that there were 400 family units or residences that 
were called upon? A. That is right; one person in each unit. 

Q. Mr. Chew, what was the nature of the information 
that you developed on this recheck or resurvey, of the 400 
persons that you have identified in the record? A. On each 
of the 400 original questionnaires, we attached a sheet con¬ 
taining two new questions. To the sheets of those stating 
that thev use the service of W. M. & A. Motor Lines 

631 exclusively, we attached a green sheet. To the ones 
who stated they used the combination services of 

both companies, we attached a pink sheet. But the questions 
were the same, regardless of the color of the sheet we 
attached. And Question 6 was— 

Q. What sheet would that be on? A. On both the pink 
and the green. 

Q. Both sheets. That would be Question 6 and Question 
7, wouldn’t it? A. Question 6 and Question 7 were on both 
sheets. 

Q. When you say Question 6, you are referring to the 
total on what sheets? A. I have both answers to Question 6. 
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Q. Would they be the pink and the green? A. Both the 
pink and the green. 

Q. I see. Very well. A. Question 6 was the same on both 
color questionnaires: 

“If Capital Transit’s C-2 and W-4 bus services are ex¬ 
tended to Fairfax Village will you continue to use W. M. 
& A. service?” 

Now, on the green sheets, which were exclusive W. M. & A. 
patrons, we had 18 who answered “yes” and 192 who 
answered “no.” Now, of the pink sheets, which were the 
combination riders, 17 answered “yes” and 142 answered 
“no.” 

Q. Mr. Chew, with respect to the 192 who answered 

632 1i no, ’ ’ that they would not continue to use W. M. & A. 
bus service if the C-2 and W-4 bus services were 

extended to Fairfax Village, had those family units who 
were contacted at these family units previously stated, on 
questioning, that they were presently using the services 
of W. M. & A.? A. Yes, they did. 

Q. Is that true of all the persons contacted on the re- 
survey? A. That is true of all persons contacted on the 
resurvey. 

Q. Except those that stated they were using W. M. & A. 
in combination with the Capital Transit Company? A. That 
is correct. 

Q. I was going to ask you a question with respect to 
No. 7, Mr. Chew. What further questions were asked of 
the persons or units contacted on the resurvey, if any? A. 
Question 7 was asked if the answer to No. 6 was “yes.” 
It is stated here: 

“ (If answer to above question is ‘yes’) How many round 
trips per week now taken on W. M. & A. will you discontinue 
in the event you take the number of round trips per week 
you have said you would take on Capital Transit’s C-2 or 
W-4 extended to Fairfax Village?”) And we find that the 
18 W. M. & A. patrons who answered “yes” to No. 6 would 
take 75 round trips per week on either one of the two 

633 proposed routes, and of the 17 combination riders 
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who answered “yes,” they would take 78 round trips per 
week on either of the proposed routes. 

Mr. Myse: Let me get this straight. Does that 75 mean 
the number of trips they would discontinue, or the number 
of trips they would take? 

The Witness: This is the number of trips they would 
discontinue using W. M. & A. service on. 

Mr. Myse: The same is true of the 78, then? 

The Witness: For both, yes. They would only partly 
discontinue using W. M. & A. service. They would still 
use it to some extent, but they would make this many round 
trips per week on the proposed extensions of Capital 
Transit. 

By Mr. Donovan: 

Q. Well, the form of the question was such, was it not, 
Mr. Chew, that the person interrogated was asked how 
many trips he would discontinue on W. M. & A., and use 
Capital Transit service for? A. That is correct. 

Mr. Harrison: Wait a minute. I thought the question 
was asked that was on this exhibit. 

Mr. Donovan: Yes. 

Mr. Harrison: Isn’t that the way you stated it? 

Mr. Donovan: It states here: “How many round trips 
per week now taken on W. M. & A. will you discontinue 
in the event you take the number of round trips per 
634 week you have said you would take on Capital Tran¬ 
sit’s C-2 or W-4 extended to Fairfax Village?” 

Now, these people say they would use Capital Transit, 
and they have also said how many round trips they would 
take under the original survey slip. Now, in order to de¬ 
termine how many they would discontinue on W. M. & A. 
and take on Capital Transit, they have been asked question 
No. 7. Is that correct? 

Mr. Myse: But what I am trying to clear up, Mr. Dono¬ 
van is where it says, in answer to Question No. 7, that 75 
W. M. & A. patrons did something, or would do something. 
Now, does that mean that 75 round trips per week would 
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be discontinued by the W. M. & A. patrons ? Is that right ? 

The Witness: That is correct. 

Mr. Harrison: Those are not 75 patrons, though. 

Mr. Myse: Round trips. 

The Witness: Eighteen patrons and 75 round trips per 
week. 

Mr. Myse: Which they would discontinue? 

The Witness: That would be lost, yes. 

Mr. Myse: And 78 combination riders’ round trips that 
would be discontinued. 

The Witness: That is correct. 

By Mr. Donovan: 

635 Q. Now, Mr. Chew, you have made an analysis of 
the new information developed? A. Yes, I have. 

Q. What does that analysis consist of, and what does it 
show? A. We made 400 resurvey calls, of which 369 were 
complete, or 92 per cent of the resurvey completed. 192 
W. M. & A. patrons would use Capital Transit Company 
845 round trips per week. That is 192 times 4.4, which we 
find is the average round trips per week per person. 

Q. Was that based on the original survey? A. Based upon 
the original survey. Eighteen W. M. & A. patrons would 
use Capital Transit Company 75 round trips per week. 

142 combination riders would use Capital Transit Com¬ 
pany 312 round trips per week. That is based on the one¬ 
way rides, or 71 trips times 4.4 round trips per week. The 
17 combination riders would use Capital Transit Company 
39 round trips per week. That is half of the 78, due to the 
fact that W. M. & A. onlv receives revenue in one direction 
on the combination ride. That shows a total of 1271 round 
trips per week lost to W. M. & A. by this resurvey. 

Q. Now, Mr. Chew, with respect to the 142 combination 
riders who would use Capital Transit and the 17 combina¬ 
tion riders that would use Capital Transit, does that mean 
they would use Capital Transit exclusively, rather 

636 than the combination of the two lines? A. They are 
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now combination riders using both W. M. & A. and 
Capital Transit. They stated they would discontinue their 
use of W. M. & A. to this extent. And they would then 
become Capital Transit exclusive, with the revenue to 
W. M. & A. lost in one direction. 

Q. Based upon the analysis which you have just given, 
Mr. Chew, have you estimated the annual loss of revenue 
to W. M. & A. by the proposed extension of W-4 and C-2 
lines of the Capital Transit Company to Pennsylvania and 
Alabama Avenues? A. Yes, I have, on the final page of 
this exhibit, carrying over the 1271 round trips per week 
lost to W. M. & A.; and due to the fact that this was 92 
per cent coverage of the 400,1 extended that to 100 per cent, 
and the 400 would give us 1382 round trips per week, which, 
on the original survey, would have been 83 per cent samp¬ 
ling. Extending that 83 per cent to 100 per cent, it would 
be 1665 round trips per week, estimated round trips per 
week, lost to W. M. & A. Multiplying that by 52 weeks, I 
find 86,580 round trips per year lost to W. M. & A.; and 
then multiplying that by our average cash and token fare 
basis of .237 cents per round trip, I find an estimated 
annual loss of revenue to W. M. & A. of $20,519.46; and 
including the school ticket revenue, we find an average fare 
of .195 cents per round trip. On that basis, there is a 

637 loss of $17,883.10 per year. 

• ••##••••• 

Mr. Donovan: We now offer to make them available to the 
attornev for the Commission and the staff of the Commis- 

ml 

sion if they desire to use them. 

• ••••••#•# 

638 Mr. Donovan: I would like to have the paper which 
has just been handed counsel and also the Commis¬ 
sion, substituted in lieu of the paper identified as Exhibit 
E, and marked Exhibit E-l. 
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639 Mr. Donovan: May it please the Commission, in 
order to correct the matter at this stage, I will ask 
that the paper now before the Commission be marked for 
identification Exhibit E-l. 

i 

Commissioner Spencer: It will be so marked. 

(Exhibit E-l was marked for identification.) 

• •••••••# • 

640-641 Cross-Examination 

By Mr. Harrison: 

• • • # * • • # # • • 

644 Q. In the resurvey, did you ask the 258 people who 
said they do not use the service, if they would use 

C-2 or W-4 if it were extended to Pennsylvania and Ala¬ 
bama? A. No. They were not resurveyed. 

Q. You don’t know how many of those 258 might become 
riders of W. M. & A. or Capital Transit if the extension of 
the C-2 or W-4 were made? A. No. 

Q. And again your survey did not go outside of the red 
boundary on the map, Exhibit D? A. No, we stayed within 
the same boundary. 

Q. Now, Mr. Chew, when you presented Exhibit E origin¬ 
ally, you estimated a loss to W. M. & A. of approximately 
$27,828 per year. Subsequent to that time, and upon cross- 
examination, you came back in with another estimate, in 
which you estimated two different amounts, which the com¬ 
pany might lose. Now, the estimate shown on Exhibit E-l 
is still a different estimate, is it not, of the amount that 
W. M. & A. will lose by the extension of the C-2 and W-4? 
A. This is an estimate arrived at from additional informa¬ 
tion, yes, sir. 

645 Q. Well, now, which is the correct one, the one 
which you submitted with E originally, or the one 

that you brought in on revision, or the one that you submit 
now on Exhibit E-l? A. I had more information to work 
on in this estimate on Exhibit E-l. I would state that this 
is the most correct. 
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Q. All right. Now, you have two estimates on page 3 of 
Exhibit E-l. Which is the correct one the $20,519.46 or the 
$16,883.10? A. Well, that shows maximum and minimum. 

Q. Well, what is the—Excuse me. A. The 20,519 estimate 
takes into consideration only that the round trip passengers 
used cash or token fares, and the $16,883 estimate takes 
into consideration that the passengers used cash fares, 
token fares, or school ticket fares. 

Q. And you do know that your line carries a good many 
school children, don’t you ? A. That is true. 

Q. So you do know from that, that the $20,519 can’t be 
correct, don’t you? A. For months when no school children 
are riding, that would be correct; but for the year round, 
the $16,883 estimate is, I would say, on the yearly basis, the 
one which would be the most correct. 

Q. Is the $20,519 the estimated loss in the months when 
the school is not in session, or for the year? A. That 
646 is on a yearly basis. 

Q. So you know that that amount isn’t correct, 
don’t you? A. Well, I wouldn’t say it is not correct. That 
would be the loss provided all passengers paid cash or token 
fares. 

Q. And you know that all passengers do not pay cash or 
token fares, that is, cash 13 cent fares. A. Some passengers 
use school tickets. 

Q. So your answer, then, that the $20,519 can not possibly 
be correct? A. Yes. 

Mr. Myse: Supposing they all paid cash fares. It would 
be too low, wouldn’t it? 

The Witness: And if they all paid cash, it would be too 
low, yes. 

Mr. Harrison: But we do know that all don’t pay a cash 
13 cent fare, don’t -we? 

The Witness: Yes. 

Mr. Harrison: And we do know that the school children 
do pay a 3 cent fare, don’t we? 

The Witness: That is correct. 
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I believe that this $16,000 estimate is the most correct 
that I could get. 

Mr. Harrison: So that is the fourth one, which you would 
say was the best of all of them ? 

647 The Witness: That last estimate is the most ac¬ 
curate estimate, I believe, that I can reach. 

• • • • • « « • • • 

648 Q. Mr. Chew, the estimated loss of revenue to 
W. M. & A. based on your 19.5 cents round trip, 

amounting to $16,883.10: is that figure predicated on the 
use of school tickets twelve months a year? A. That figure 
is predicated upon the use of school tickets carried out to 
an annual basis. 

Q. Well, is that situation actually true? A. The use of 
school tickets decreased to a minimum in the summertime, 
because they are only used for six weeks, while summer 
school is in session, and only a very small number are used 
during the summer months. 

Q. And during the summer months, if children use the 
facilities of your company, what fare are they required to 
pay? A. If they are traveling to or from summer school, 
they can use the school ticket fare. Otherwise they 

649 pay the adult fare if they are six years old or more. 

• • # * i t • • • # 

Q. Would that figure be changed, Mr. Chew, or can you 
state whether it would, had the figures for the months of 
July and August been used? 

# • • * • * • • # • 

The Witness: The few school tickets used in July and 
August would greatly raise the average round-trip fare. 

650 By Mr. Donovan: 

Q. Mr. Chew, can you state whether or not, if your 
company were to lose approximately $17,000 in revenue 
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annually, it would impair the ability of your company to 
continue to operate ? 

653 The Witness: The answer is “yes.” 

Commissioner Spencer: Continuing now, Mr. 
Chew, I would like to have you state what your understand¬ 
ing of the word “impaired” is, at this point. 

The Witness: Well, my understanding of the word “im¬ 
paired” would be: to reduce our income to such an extent 
that it would affect the quality of our operations and cause 
the company to be unable to pay some of its financial 
burden. 

• ••••••••• 

656 Q. You do not have the net operating income of 
this company for the District of Columbia for the 

year 1949? A. I do not have it writh me, no, sir. 

Q. How do you know that $17,000 would impair it, then, 
Mr. Chew? A. Because it would definitely come out of our 
D. C. revenue, because that is wdiere the passengers board 
and alight from our buses. 

• ••••••••• 

657 Q. What is the net operating revenue of the W. M. 
& A. system for 1949? 

• ••••••••• 


A. Net income? 

Q. Yes. A. Net income or loss for the year of 1949? 

Q. I want to know what it is. A. It show’s a loss of 
$5,106. 

Q. Now”, that is for the w’hole system operation? A. That 
is correct. 

Q. Now, is this net income, or is it net operating income? 
A. Well, that is net loss. It is net income or loss, and it 
is a figure with a red circle around it, so w’e will take it 
as loss. 
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Q. Is it net operating income loss of $5,000? A. I stand 
corrected there, Mr. Harrison. The net operating revenue 
for the year is $14,153. 

Mr. Myse: What is the difference between the loss of 
$5,000, and $14,000? 

The Witness: I am not familiar with these account 

658 numbers on here. 

Mr. Harrison: That is what I thought, Mr. Chew. 
That is the reason I am asking you these questions. 

The Witness: The way I understand it, the $14,153 does 
not include taxes and interest payments. 

By Mr. Harrison: 

Q. Now, what is it that your information there shows the 
$14,153 figure to be? A. That is net operating revenue. 

Q. Net operating revenue? A. That is right. That is 
over-all, system operating revenue. 

Q. Now, what is the comparable figure for the District 
of Columbia? A. I would say 41 per cent of that $14,000. 

Q. You don’t know what it is? A. No. I will take that 
41 per cent back. 41 per cent of the passengers are D. C. 
passengers, but the Maryland patrons do pay a higher 
fare, so that answer would not be correct. 

Mr. Donovan: We will be glad to furnish that informa¬ 
tion, Mr. Commissioner, if Mr. Harrison wants it. Mr. 
Tanner can furnish it. 

Mr. Harrison: That is just what I am getting at. Mr. 
Tanner can furnish the other information, but this 

659 witness is not qualified to answer the questions you 
are asking him. 

Mr. Donovan: I say he is qualified. I am not an account¬ 
ant, but I know that you would impair the operation of the 
company if you took $17,000 away, when it lost $5,000 last 
year. You don’t have to be an accountant to figure that out. 

• i • • • • • • • • 


709 


Ray A. Chew 


was recalled as a witness and, being previously duly 
sworn, was further examined and further testified as fol¬ 
lows : 


Cross-Examination 

By Mr. Harrison: 

Q. Exhibit E-l shows that you took the 192 persons who 
are now patrons of WM&A who answered “ no ’’ to question 
No. 6 and multiplied that by 4.4, as I understand correctly, 
to get 1,845 round trips shown at the bottom of sheet 2 
of Exhibit E-l; is that correct! A. That is correct. 
710 Q. What is the basis of that 4.4 and what does it 
really mean ! A. That is the average number of round 
trips per week that people answering questions in this 
survey rode busses. I arrived at that by taking question 
No. 1 where 931 said they did ride busses, with a total of 
4,299 round trips per week, that is about 4.6 round trips 
per week. 

In question 4 the 438 persons said they would use Capital 
Transit’s C2 for 1,930 round trips a week. That is 4.4 
round trips per week. 

On question 5, the sixtv-six that would use W-4 for 215 
round trips per week is a somewhat less figure, I believe 
about 3.6 round trips per week. 

So, I figured that 4.4 round trips per week was the 
average use. 

• •••#••••• 

712 Q. You applied 4.4 to the 192 persons who an¬ 
swered no to the first part of question 6, irrespective 
of the number of trips that that person may now be taking 
on WM&A? A. Yes. 

Q. That is illustrated, is it not, by the survey card which 
is identified as No. 3 in the right-hand top corner as the 



237 


persons surveyed at 2015-A Thirty-Eighth Street, South¬ 
east? 

Mr. Donovan: What is illustrated? I submit the question 
is not complete. How can anybody give an intelligible 
answer to a question like that? 

Mr. Harrison: Let me state it this way: 

By Mr. Harrison: 

Q. Card No. 3 of the survey at 2015-A Thirty-Eighth 
Street, Southeast, shows that that person interviewed now 
rides WM&A three round trips a week? A. That is correct. 

Q. In making that computation on Exhibit E-l, you used 
4.4 instead of the three? A. Yes, they said they used bus 
service now, three round trips per week. 

713 Q. You determined that that person would use it 
4.4 round trips per week in making your computation 

on Exhibit E-l? 

# « » • * • • • • # 

A. That shows they are an exclusive patron of WM&A at 
the present time. 

Q. In making your computation on the second sheet of 
Exhibit E-l, how many round trips did you attribute to that 
person per week? A. That particular person, for 4.4. I 
used an average. 

Q. But he said he now uses WM&A three times a week? 
A. That is correct. 

Q. This person shown by this same card says he would use 
C2 if it were extended, does he not? A. Yes. 

Q. But it does not show how many times a week 

714 he would use it? A. Not on C2. 

Q. In answer to question 5 in the original survey he 
said he would use W4 if it were extended? A. That is 
correct. 

Q. How many times per week? A. Indefinite; one or two. 
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Q. How many round trips did you attribute to him in 
your survey? A. We counted two. 


Q. In answer to question 6, Mr. Chew, and that question 
is: If Capital Transit’s C2 and W4 bus services are ex¬ 
tended to Fairfax Village, will you continue to use WM&A 
service, what was the answer to that question? A. Yes. 

Q. In answer to question 7, which was to be answered 
if he answered question No. 6, “How many round trips per 
week now taken on WM&A will you discontinue in the 
event you take the number of round trips per week you 
have said you -would take on Capital Transit’s C2 or 
715 W4 extended to Fairfax Village”, how many times 
did he say he w-ould do that? A. Three round trips 
per week. 

Q. How many round trips does he now take on WM&A? 
A. Three round trips per week. 

Q. So, you have said he would discontinue using WM&A 
the entire number of trips that he now takes on WM&A? 
A. That is correct. 

Q. In spite of the fact that he said he would only use 
W4 indefinitely once or twice, you have used two. Is that 
correct? A. That is correct. 

Q. I turn to another card marked No. 30 in the righthand 
comer. That is the survey for 3810 Southern Avenue. That 
person stated that he now uses WM&A seven round trips 
per week? A. That is correct. 

Q. That is exclusively WM&A? A. Yes. 

Q. In answer to question 4 he said he would use C2 if 
it were extended seven round trips per w^eek, did he not? 
A. That is correct. 

Q. And he would use W4 if it were extended. What did 
he say as to whether he would use it, or not? A. He 
answered yes, and no, two round trips per week. 
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716 Q. He said he would use W4 if extended, he said 
yes, and then no? A. He also said no, and then he 

stated “two round trips per week.” 

Q. You have considered, then, that he would use W4 two 
round trips per week? A. That is correct. 

Q. In answer to question 6 he said he would not continue 
to use WM&A; is that correct? A. That is correct. 

Q. In answer to question 7 how many round trips did 
he say he would discontinue using WM&A ? A. Three round 
trips per week. 

Q. He presently takes seven round trips per week on 
WM&A? A. Yes. 

Q. What happens to the other four round trips per week 
that he is now taking on WM&A ? A. I think possibly there 
is some mistake on this card and I do not believe that we 
counted this round trip if the card was answered no. 

Q. Let us find that out right now, Mr. Chew. A. Here is 
the total that I have here, 334 who answered no on both the 
pink and the green, and thirty-five answered yes, on 

717 both. 

Q. The seventh question was supposed to be asked 
only in case he answered yes to question No. 6? A. It looks 
like he did answer yes, and the check mark was erased. 

Q. There is a check also “to note”. A. There is also a 
check to note. 

Q. Since someone erased this check to yes, who did? A. 
Possibly the interrogator. It may have been the person 
changed his mind while he was being interrogated. 

Q. They changed that fast? 

In spite of the fact that he was supposed to be asked 
question No. 7 if he answered yes to question No. 6, the 
final answer to question 6 was no? A. That is correct. 

Q. In spite of that fact, you asked him, nevertheless, how 
many round trips now taken on WM&A he would discon¬ 
tinue using, and he answered three? A. I did not ask these 
questions personally. It looks to me possibly the inter¬ 
rogator got a yes answer first followed by a no answer and 
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forgot to erase the three round trips because the yes has 
been erased, it is plain to see. 

• •••«••••• 

718 Q. How many trips did you consider lost to 
WM&A as a result of that? A. With a “no” here, 

I doubt if I considered that number of three at all. 

#••••#•••• 

Q. I show you another card. It is marked No. 39 in the 
top right-hand comer. That is a survey at 2102 Thirty- 
Eighth Street, Southeast. How many times did that person 
say he now uses WM&A exclusively per week? A. Three. 
Q. The first question was: Do you now use bus 

719 service in traveling from and to your home? He 
answered that, yes. Is that right ? A. That is correct. 

Q. How many trips a week did he answer he used that? 
A. Two. 

Q. In answer to question 2, what service do you use, he said 
WM&A; is that right ? A. That is correct. 

Q. How many round trips did he say he used WM&A 
exclusively? A. Three round trips per week. 

Q. That is a difference of one there? A. That is correct. 
Q. He said he would use C2 four round trips per week? 
A. Yes. 

Q. He said he would use W4 ten round trips per week? 
A. That is correct. 

Q. In answer to question 6 he said he would continue 
to use WM&A? A. He would. 

Q. In answer to No. 7 how many trips did he say he 
would discontinue using WM&A? A. He would discontinue 
using WM&A ten round trips a week. 

Q. Yet he answered he is only using it twice a 

720 week? A. That is correct. 

Q. What happens to the other eight trips he is not 
using it? A. He probably gave the wrong answer to start 
with. 

Q. That is an incredible card? A. That is correct. 
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Q. I show you another card which has the number 42 in 
the right-hand corner at the top. That is a survey taken at 
2129 Suitland Terrace, Apartment 101. 

How many times a week does he say he now uses WM&A? 
A. He does not state.. He states he uses bus service two 
round trips per week, and he does use WM&A. 

Q. So that person uses WM&A exclusively two round 
trips per week? A. I would think so. 

Q. He said he would use C2 two round trips per week? 
A. Yes. 

Q. He said he would use W4 one round trip per week? 
A. That is correct. 

Q. In answer to question 6 he said he would not con¬ 
tinue to use WM&A? A. That is correct. 

Q. In other words, he answered no to question 6? A. Yes, 
and “yes” has also been erased in this case. 

Q. Who made that erasure? A. That, I do not 

721 know. 

Q. This person answered question 7, did he not? 
A. Yes, three round trips per week. 

Q. That question was supposed to be asked only in case 
he answered the sixth question yes? A. Yes, and I would 
like to note the check to No. 6 has been erased. 

• • • • • # • ♦ • # 

Q. Nevertheless, this man said he would discontinue 
three round trips per week that he is now taking on 

722 WM&A, did he not? A. But in question 6 he said he 
would discontinue using WM&A entirely. 

Q. He did. 

I ask you again how many round trips on WM&A did he 
say he would discontinue using per week? A. Three. 

Q. How many round trips did he say he is now using 
WM&A per week? A. Two. 

Q. What happens to the other trip ? A. I do not know. 

Q. I hand you another card, which is No. 49 in the right- 
hand corner at the top. It is a survey taken at 2039 Thirty- 
Eighth Street, Southeast. How many round trips does that 




person say he makes by combination service at the present 
time during the week! A. Five. 

Q. He said he would use W4 if extended, how many 
times? A. Five round trips per week. 

Q. He said he would not continue to use WM&A; is that 
correct? A. There also has been an erasure on the question. 

Q. Who made that erasure? A. I do not know. 

723 Q. In answer to question 7 as to how many round 
trips that he is now making on WM&A, did he say 

he would discontinue making how many? A. He says three 
there. 

Q. What would happen to the other round trips he is now 
making on WM&A? A. I do not know. 

Q. How many round trips did you figure WM&A had lost 
from that person? A. You said how many trips he was 
making on WM&A and you might state combination. 

Q. That would mean both. 

Where does that person say he would go in answer to 
question 3? A. Barney Circle. 

Q. He said in answer to question 4 he would not use C2 
if extended? A. That is correct. 

Q. He did say he would use W4 if extended? A. That is 
correct. 

Q. Will you answer how that person would get to Barney 
Circle by the use of W4? A. By transferring. Maybe that 
person had intentions of changing his place of employment 
and that is the reason he answered that way. I think we 
had been through this same card No. 49 on a previous 

724 occasion. 

Q. Just state now what he would have to do to 
travel from his place of residence to ride W4 to Barney 
Circle. A. He would have to change to C6 at Branch and 
Alabama Avenues. 

Q. That would require one transfer point? A. That is 
correct. 

Mr. Myse: He could also transfer at Naylor and Ala¬ 
bama? 
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The Witness: He could do that, too. 

Mr. Myse: To the C2 or C2 ? 

The Witness: Either one. I stated Branch and Alabama 
because it would be the first point reached. 

• * * # * * « # « • 

Q. I show you another card, Mr. Chew, a card with the 
number 50 in the right-hand corner at the top, a survey at 
2032 Thirty-Seventh Street, Southeast. That person is 
also a combination user, is he not? A. That is correct 
Q. How many round trips does he say that he now uses 
the combination service per week? A. Twenty-five. 

Q. He said he w’ould not use the C2 if extended, did he 
not? A. That is correct. 

Q. But he did say that he would use the W4 if it 

725 were extended? A. For five round trips per week. 

Q. In answer to question 6 he said he would not 
continue to use WM&A? A. That is correct. 

Q. Where does that person say he goes to? A. Question 
No. 3 is answered 44 Eleventh Street, Northwest/’ 

Q. Isn’t your downtown terminal at Eleventh and Penn¬ 
sylvania, Northwest? A. Yes, but Eleventh Street, North¬ 
west, is a rather long street. He might be going to some part 
of the northern section of Eleventh Street. 

Q. Why didn’t your interrogator get the exact informa¬ 
tion ? A. Maybe that is all the information they would give 
to our interrogator. 

Q. Did they refuse to give all the information asked? A. 
At some places they were a little slow about volunteering 
information. 

Q. How would that person travel on W4 to get to Elev¬ 
enth Street, Northwest? A. By making at least two trans¬ 
fers ; two, or more. 

Q. Whereas he could ride WM&A without making 

726 any transfer? Is that correct? A. If they use the 
WM&A express service and not the combination 

service, and provided they wanted to go somewhere in the 
vicinity of Eleventh and Pennsylvania Avenue, Northwest. 
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Q. Would W4 extended, as the Commission ordered, go 
anywhere near Eleventh Street, Northwest? A. No, sir. 

• ••«##•••# 

Q. I show you another card which is marked 51 in the 
right-hand comer at the top, a survey at 2013 Thirty- 
Seventh Street. That person says that he used the combina¬ 
tion service five round trips, did he not ? A. That is correct. 

Q. He said he would not use the W2 if extended? A. That 
is correct. 

Q. He says he would use W4 if extended, five round trips 
per week? A. Yes. 

Q. What is his destination? A. It says Seventeenth and 
Pennsylvania. That could be Southeast or Northwest. 

Q. W’ould you explain how he could travel from 
727 2018 Thirty-Seventh Street by way of bus route 

W4 to Seventeenth and Pennsylvania Avenue, either 
Northwest or Southeast? A. By transferring once or twice. 

Q. Whereas he could travel directly to Seventeenth and 
Pennsylvania Avenue, Southeast, on WM&A, could he not? 
A. That is correct. 

Mr. Donovan: While Mr. Harrison is talking w*ith Mr. 
McElfresh, I might say I have not objected to the use of the 
original survey sheets by Mr. Harrison. However, he has 
interrogated the witness about each one of those before. 
I ask that the Commission with respect to the others rule 
that he be confined in his cross-examination of the witness 
to the questions which were asked over the week end in the 
resurvev over the application of sheet No. 1 and sheet No. 2. 

Commissioner Spencer: I believe we will lose time and 
it will be more difficult to determine the original interroga¬ 
tion with regard to the first sheets, more so than we will 
encounter by going through this. 

Mr. Donovan: The record will be full of all of these ap¬ 
parent errors, and there is nothing but a duplication of the 
same mistake. I think it is unfair to either of the com¬ 
panies being represented here to permit Mr. Harrison to 
again and again use the incorrect survey sheets. 
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Mr. Harrison: I agree they are incorrect, but I am not 
responsible for their incorrectness. 

728 Mr. Donovan: No one has charged you with that. 
I think that is an uncalled remark. I think it is a 

gratuitous statement that you should not offer at this time. 

We tried to make an honest survey and a fair survey. 
If you or your staff is any more capable of making one, we 
call upon you to make it. 

Mr. Myse: As a matter of fact, we asked them to aid us 
and they refused. 

« * • • • # • # • # 

Q. Mr. Chew, this person said he will continue to use the 
WM&A, did he not? A. Yes, he would discontinue 

729 using five round trips per week, but he would con¬ 
tinue to use WM&A bus service. 

Q. In answer to question 7 he said he would discontinue 
five times a week? A. That is correct. 

• # • • * # • # 

Q. I show you another card which is No. 52 written in 
the right-hand corner at the top. What is the destination of 
that person who was surveyed at 3713 Alabama 

730 Avenue? A. Eleventh Street, Northwest. 

Q. He says he would not use the C2 line if ex¬ 
tended? A. That is correct. 

Q. But he does say he would use W4 if extended? A. 
One round trip per week. 

Q. In answer to question 6 he said he would continue to 
use WM&A? A. That is correct. 

Q. If he is going to use W4 only one round trip a week, 
what happens to the other two round trips he is now taking 
on the line? A. I do not know. 

Q. How would that person get from 3713 Alabama Ave¬ 
nue by way of W4 exclusively to reach Eleventh Street, 
Northwest? A. By transferring twice. 

Q. He could now do that over C2? A. That is correct. 

Q. But he says he would not use C2? A. That is correct. 
Q. I show you a card with the number 54 written in the 
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top right-hand comer, a survey at 2009 Thirty-Seventh 
Street. That person now says he uses WM&A exclusively 
five times a week, does he not ? A. That is correct. 

Q. Where does he say he wants to go ? A. Eleventh 
731 and Pennsylvania. 

Q. That is right near your terminal? A. That is 
correct, and we also pass Eleventh and Pennsylvania, 
Southeast. 

Q. This person says he would not use the C2 line ex¬ 
tended? A. That is correct. 

Q. He says he would use W4 if extended two round trips 
per week? A. Yes. 

Q. What happens to the other three trips he is now taking 
on WM&A? A. I have not seen his answers on the second 
page. He said he would not continue to use WM&A. 

Q. If he is using it five times a week and will not continue 
to use it, certainly the W4 is not taking three round trips 
per week from WM&A, is it? A. According to his answer 
there, it is not. 

Q. How would you get from 2009 Thirty-Seventh Street 
to Eleventh and Pennsylvania by using the W4 exclusively 
as he says he would? A. Only by transferring. 

Q. How many times? A. He states twice a week. 

Q. And C2 now would put him right by that place? A. 
By transfer. 

• ••••#•••• 

735 Q. Mr. Chew, I show you another card, with “59” 
written in the top right-hand corner. That person 
reports that he now uses W. M. & A. exclusively six round- 
trips per week, does he not? A. That is correct. 

Q. He reports that he would not use C-2 extended, does¬ 
n’t he? A. That is correct. 

Q. He reports that he would use W-4 extended six round 
trips a week, does he not? A. That is correct. 

Q. And in answer to Question 6, he says he would not 
continue to use W. M. & A.? A. That is correct. 
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Q. Now, you have considered, therefore, that he is dis¬ 
continuing W. M. & A. altogether, the six round trips he 
now makes? A. And using W-4. 

Q. What is his destination? A. It states here: 14th and 
G, Northwest. 

Q. Do you have any reason to believe it is anything other 
than that? A. I have no reason to believe otherwise. 

Q. How would he get to 14th and G Streets, by 

736 using W-4? A. By transferring. 

Q. Can he now get to 14th and G Streets by using 
NQ-2? A. Also by transferring. 

\Q. And by other vehicles besides? A. Yes. 

Q. Does W-4 come anywhere near 14th and G Streets, 
Northwest? A. No. 

Q. And that is northwest, isn’t it? A. That is what it says. 
Q. I''show you a card with the number “60” written in 
the right-hand upper comer, survey at 2137 Suitland Ter¬ 
race, Apartment 101. That person reports that he now uses 
W. M. & A. exclusively one round trip a week, does he not ? 
A. Yes. 

Q. And he says he would not use C-2, does he not? A. Yes. 
Q. But he does say that he would use W-4 one round trip 
a week? A. Yes. 

Q. He says he would discontinue using W. M. & A.? A. 
Yes. 

Q. What is his destination? A. 11th and Pennsylvania. 

• ••##•••#:• 

737 Q. Now, Mr. Chew, does W-4 come anywhere near 
11th and Pennsylvania Avenue, either Southeast or 

Northwest? A. No, sir. 

Q. How would that person get from 2137 Suitland Ter¬ 
race by way of Route 4, W-4, to 11th and Pennsylvania 
Avenue, either Southeast or Northwest? A. Only by trans¬ 
ferring. 

Q. And he can do that now by transferring, can’t he? A. 
He can do it now without transferring on W. M. & A. serv¬ 
ice. 
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Q. And he says he would not use the C-2? A. That is 
correct. 

• ••••••#•• 

738 Q. I show you card No. 61, or a card marked “61” 
in the right-hand corner, Mr. Chew; survey at 2143 

Suitland Terrace, Apartment 201. That person now reports 
that he uses W. M. & A. exclusively seven round trips a 
week, doesn’t he? A. That is correct. 

Q. And he says he would not use the C-2 if it were ex¬ 
tended, does he not? A. That is correct. 

Q. How many times did he say he would use W-4 if it 
were extended? A. Two round trips per week. 

739 Q. In answer to Question 6, you will note again 
that opposite the word “yes”, Mr. Chew, there has 

been an erasure. A. Yes. 

Q. But what is the checked answer to Question 6? A. 
“No.” 

Q. That means he would not continue to use W. M. & A. ? 
A. Yes. 

Q. How many times per week did he say he would not 
use W. M. & A. ? A. He says two round trips per week. 

Q. And yet he is not supposed to answer Question 7 if 
he answered “no” to Question 6; is that right? A. That is 
right. 

Q. You say he uses W. M. & A. exclusively seven times 
per week now? A. Yes. 

Q. What happens to the other five trips if he is only go¬ 
ing to discontinue two? A. Well, he also says he goes to 
Suitland. 

Q. Yes. A. I don’t know how he is going to get to Suit- 
land other than using W. M. & A. 

Q. That is what I think, Mr. Chew, too. But if he is going 
to discontinue using W. M. & A. twice per week, what 

740 is going to happen to the other five round trips he 
now makes on W. M. & A. exclusively? 

• ••••••••• 
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742 Mr. Donovan: Will you agree, Mr. Harrison, when 
you use the personal pronoun “he” that you mean 

“they”, meaning the people who live at that particular 
address ? 

Mr. Harrison: Mr. Donovan, I am merely referring to 
these responses. I don’t know whether it is one person, two 
persons, or ten persons. 

Commissioner Spencer: I think with that understanding 
we can continue. 

• • • # • » # # « ; • 

Q. Now, Mr. Chew, will you answer as to what happens 
to the other five trips of that person or persons who would 
discontinue using W. M. & A. now two times a week, when 
that person or persons said he or they are now using 

743 it seven times? A. Well, unless they changed their 
place of employment, I would say that the other 

five trips were made on W. M. & A. to Suitland, Maryland. 
Q. What is the destination of that person? A. Suitland. 
Q. How would that person get to Suitland on W-4? A. 
They could not—Yes, they could get there. 

Q. All right. State how. A. Just follow me closely. They 
could take W-4, the proposed W-4, to Nichols Avenue, and 
then— 

Q. Will you state how far that is? A. Well, that is about 
four miles. 

Q. About four miles. All right. Proceed. A. And then 
transfer to a Capital Transit route that would take him 
from Portland Street down as far as South Capitol and 
Atlantic. 

Q. How far is that? A. Oh, about a mile. 

Q. That is five miles. A. And then they would take 
W. M. & A. Oxon Hill Route from South Capitol to Suitland. 
Q. How far is that? A. About seven miles. 

Q. The last item? Or all told? A. The last item 

744 is about that. 

Q. So that would be about twelve miles distance. 

A. That is right. It can be done. 

• • • • # • • # • : • 


Q. Now, that person starts at 2137 Suitland Terrace, to 
begin with. A. That is correct. 

Q. And how far is it from that address to your nearest 
stop on the bus line that goes to Suitland? A. Oh, a short 
block. I might add that in that case they would not pay any 
D. C. fare, because they would be boarding at the District 
Line and would pay only the Maryland fare. 

• ••##••••# 

746 Q. I show you another card, with number “64” at 
the right-hand corner at the top; survey at 3960 

Pennsylvania Avenue. I assume that is Southeast. A. Yes. 

Q. All these were taken in the southeast area? A. It 
would have to be southeast. 

Q. That person or persons now report, or did report, did 
they not, that he, she, or they now take six round trips per 
week combination, using both Capital Transit and W. M. 
& A.? A. That is correct. 

Q. Did that person or persons report they would use 
C-2 if it were extended? A. No. 

Q. What did they say about the use of W-4 if it were 
extended? A. Yes, six round trips per week. 

Q. Six round trips per week, the identical round trips 
now being taken on the combination service? A. That is 
correct. 

Q. Now, in answer to Question 6, what did the 

747 person or persons say? A. That they would dis¬ 
continue using W. M. & A. service. 

Q. WTiat is the destination of that person or persons? 

A. It states here, “Senate Building”. 

Q. How close to the Senate Building do the W. M. & A. 

Express lines now come? A. Well, the westbound express 

stops right at the Senate Office Building. 

Q. And that would be the bus that one would ride coming 

into town? A. And thev state thev would use the combina- 

* 

tion service and not the W. M. & A. exclusive service at the 
present time. 
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Q. Now, how would that person reach the Senate Office 
Building by using W-4 if it were extended? A. By transfer. 

Q. How many times ? A. At least twice. 

Q. And they now ride on your line without transferring 
at all; is that correct? A. It might be that there are two 
persons in this family. 

Q. Do you know how many? A. No, I don’t know. But it 
is very possible that one is working in the Senate Office 
Building and one is working at Bolling Field. 

748 Q. All right. We are talking about the one that 
works at the Senate Office Building, are we not? A. 
That is correct. 

Q. All right. Let us stick to that person, even if he has 
half a dozen in the family. How would that person reach 
the Senate Office Building by W-4? A. By transferring. 

Q. How many times ? A. At least twice. 

Q. And they could now reach that place without trans¬ 
ferring on your line? A. Yes, perhaps. 


749 Q. So the extension of the C-2 or W-4 up to Penn¬ 
sylvania Avenue would save them that walk, wouldn’t 

it? A. Yes, it would. 

Q. That would be a convenience to them, wouldn’t it? 
A. To some extent, yes. 

Q. I show you another card, marked with the number 
“67” in the right-hand comer; survey at 2113 Fort Davis 
Street, Southeast. Now, that person says that he, she, or 
they use a combination service ten round trips per week. Is 
that right? A. That is right. 

Q. That survey shows that that person or persons would 
not use the C-2 if it were extended; is that true ? A. That is 
correct. 

Q. But it also shows that W-4 would be used five round 
trips per week, does it not? A. That is correct. 

Q. Now, in answer to Question 6, did the person or 

750 persons say they would not continue to use W. M. & 
A.? Is that correct? A. That is correct. 
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Q. Only five of those trips go by W-4? A. That is right. 

Q. What happens to the other five round trips now being 
made per week? A. I do not know. 

Q. What is the destination of that person? A. 4th and 
Livingston Street, Southeast. 

Q. That is a person that could use the W-4, isn’t it? 
A. That is correct. 

Q. And that would be a great convenience to that person 
to have that quick service across there, wouldn’t it? A. Yes. 

Q. I show you another card with “68” in the right-hand 
corner at the top, of a survey at 1648 Fortieth Street, South¬ 
east. That person or persons show, do they not, that they 
are now using W. M. & A. exclusively five times per week? 
A. Yes. 

Q. That person reported, in answer to Question 6, that 
they will continue to use W. M. & A., do they not ? A. That 
is correct. 

Q. In answer to Question 7, how many times did that 
751 person or persons say they would discontinue using 
W. M. & A. round trips that they now make ? A. Five 
round trips per week. 

Q. That is all of the round trips that they are now making 
on the combined service; is that correct? A. Yes, it is. 

Q. Now, what other notation do you find on the green 
sheet, that survey? A. This particular party made the 
comment that both services were needed. 

Q. Now, are you and I free to state what “both services” 
means, in that statement? A. Well, I just read what is on 
the statement. 

Q. So you don’t know what it means, and I don’t either. 
And you don’t know who made it? A. I don’t know. The 
party is only identified by the address. 

Q. So, you are assuming from this questionnaire that if a 
person goes shopping, all of the five trips would be lost 
to W. M. & A.? A. Now, just a minute. It was so counted, 
yes. 



253 


Q. So counted. Now, what was the destination of that 
person or persons? A. Shopping. 

Q. Where? A. It does not say. 

752 Q. And there is an excellent shopping center, is 
there not, right around Pennsylvania Avenue and 
Alabama Avenue? A. Yes. 

Q. I show you another card, with the number “73” in 
the right-hand comer, of a survey at 1636 Fort Davis Place, 
Southeast. That person or persons now report that they 
use a combination service five round trips per week; is that 
correct? A. Correct. 

Q. And that person or persons say they would not use the 
C-2 line extended; is that correct? A. That is correct. 

Q. How many times did they say they would use W-4 if it 
were extended? A. Five round trips a week. 

Q. And that is the identical number of round trips now 
being made on the combined service? A. That is right. 

Q. And what did that person say about continuing the 
use of W. M. & A. ? A. They would discontinue using W. M. 
& A. 


Q. So you consider all five trips as being lost to W. M. 
& A. ? A. Yes. 

753 Q. What is the destination of that person? A. It 
looks like 18 F Street, Northwest. It might be 18th 
and F, or number 18 F, Northwest. 

Q. Well, it is certainly Northwest, isn’t it? A. Yes. 

Q. Now, that person says he or she or they would not use 
C-2; is that correct ? A. That is correct. 

Q. How could that person or persons reach 18th and F 
Street or 18 F Street, Northwest by using W-4? A. By 
transferring. 

Q. How many times ? A. Several times. 




757 Q. Do you know that the Capital Transit Company 
requested the W-4 to be stopped at 36th and Ala¬ 
bama Avenue? 
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Mr. Donovan: I object to that as not within the scope of 
the direct examination. 

Furthermore, this Commission is not considering in this 
proceeding the proposal of the Capital Transit Company 
with respect to the establishment of a W-4 line. This re¬ 
lates to an order of the Commission, No. 3530, and under 
the remand of the case on appeal to this Commission to 
take additional testimony this is certainly not relevant. 

Mr. Myse: Furthermore, the proposal now is to stop the 
extension at Branch Avenue. 

Mr. Harrison: It is quite a surprise to me that this Com¬ 
mission isn’t considering the proposal to stop W-4 at 36th 
and Alabama Avenue. 

Mr. Donovan: Then I wish you would state for the record, 
in order that we will know, whether this is a hearing on 
remand, or whether it is for some other purpose. 

Mr. Harrison: I think the record adequately shows 

758 that. 

Are you withdrawing your request to stop W-4 at 
36th and Alabama Avenue? 

Mr. Myse: I think the record shows that he suggested 
that it be stopped at Branch Avenue. 

Mr. Harrison: And it is your statement that the Commis¬ 
sion can’t hear evidence on anything except your revised 
proposal ? 

Mr. Donovan: It is the position of W. M. & A. that the 
Commission can not hear evidence with respect to any pro¬ 
posal that Capital Transit has made. 

Commissioner Spencer: That was ruled upon earlier in 
this hearing. 

759 Q. Mr. Chew, I show you a card, a survey card, 
with the original survey card and the green sheet 

attached, No. 103 being in the right hand top comer, of a 
survey at 3812 V Street, Apartment 202. In Question No. 1, 
as to whether the persons used bus service, that person 
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answered “Five round trips per week ,’’ did he not? A. It 
is recorded as five round trips per week. 

Q. And in answer to Question 7, it is also “five round 
trips per week”? A. That is right. 

Q. That means five round trips per week that that person 
would discontinue using W. M. & A. in round trips that he, 
she, or they now take on W. M. & A.; is that correct? A. Yes, ' 
sir. 

Q. Now, I ask you to read what that person said in 
answer to Question 6. I -would like to read the question to 
you and let you give the answer. 

Question 6 is, and that is in the new survey, “If Capital 
Transit C-2 and W-4 bus services are extended to Fairfax 
Village, will you continue to use W. M. & A. service?” 
What does that person answer to that? A. “Yes.” 

760 Q. Now, in spite of the fact that that person or 
persons say that they will continue to use W. M. 

& A. service, you have treated them as discontinuing five 
round trips per week; is that correct ? A. That was their 
statement to us, that they would discontinue five round 
trips per week. 

Q. And you consider that five round trips lost to W. M. 
& A. ? A. Yes, I do. 

Q. In effect, by giving that answer to Question 7, in the 
way that was put, have you not negatived his answer of 
“yes” to question 6? A. Comparing it "with his original 
answers, we have, yes. 

• • • • * # * # • # 

Q. I am going to hand to you twenty-four other cards, 
Mr. Chew, and ask you to examine them, and see if exactly 
the same situation doesn’t prevail as with respect to the 
question that I have asked you about Card 103; that 

761 is to say, that the answers to Question 1 were “yes” 
and the answers to Question 7 were identical in each 

instance, where in each instance they have answered ‘ i yes ’ ’ 
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to Question 6, meaning they will continue to use W. M. & A. 
Now, you understand that question? A. I understand. 


763 Now, Mr. Chew, will you examine those cards and 
see if the questions I asked you as to the first card 
I asked you about, 103, are identical in respect to the answer 
to 1 and 7, being the same in each instance, that is, the same 
round trips per week, and in each such card the answer to 
Question No. 6 is “yes,” that they would continue to use 
W. M. & A. service ? 


764 The Witness: I find that answer is “yes” in all 
cases. 


765 Q. But in each instance on these twenty-five cards 
that I asked you about, the person or persons inter¬ 
viewed said they would continue to use W. M. & A. service ? 
A. But the number of round trips shown— 

Q. Well, is that true or not? A. Yes, that is true. But 
the number of round trips shown eliminates all the use of 
W. M. & A. that they are now making. 


768 Cross-Examination (Continued) 

By Mr. Harrison: 

Q. Mr. Chew, does the Bradbury Heights local line come 
down Alabama Avenue to Pennsylvania and then turn to¬ 
ward Barney Circle? A. No, sir, the Bradbury Heights local 
line operates in a southerly direction on Southern Avenue, 
and in a westerly direction on Pennsylvania Avenue, making 
a loop through the Fairfax Village bus station. 

Q. Does it have a stop there at the intersection of Ala¬ 
bama and Pennsylvania Avenue ? A. Well, there is a stop a 
half a block east of Alabama at Pennsylvania and Fort 
Davis, and there is also a stop at the bus station at 38th 
and Pennsylvania. 
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Q. Do those lines have the same stops at that area that 
the express lines have? A. Well, no. The express 
769 lines coming along Alabama Avenue stop at Ala¬ 
bama and R, and then the next stop in the westerly- 
direction is 38th and Pennsylvania. 


771 Redirect Examination. 

By Mr. Donovan: 

Q. Mr. Chew, with respect to the Bradbury Heights local 
line route, did that particular line of your company formerly 
operate over Alabama Avenue from Pennsylvania Avenue 
to Bowen Road? A. Yes, it did. 

Q. Would that be the same route that your express line 
on the Seat Pleasant Division presently operates over? 
A. The Seat Pleasant Division presently operates over Ala¬ 
bama Avenue between Pennsylvania Avenue and Bowen 
Road. 

Q. When was it that the route of the Bradbury Heights 
local was changed, Mr. Chew? A. I do not have the exact 
date. It was changed at the request of the citizens living in 
the Fort Dupont area, and it has been running on the 
present route for about a year and a half or two years. 

Q. Was it changed after a hearing before this Corn- 

772 mission? A. Yes, it was. 


Q. Has your company had any request for the reestab¬ 
lishment of the local line over the Alabama Avenue section 
it formerly traversed? A. We have had no requests. 


774 Q. Mr. Chew, I show you the survey sheets marked 
Nos. 3, 39, 42, 30, and 49, and ask you whether or not 
in the figures which you showed in Exhibit marked E-l those 
survey sheets were considered by you? A. No. 3, on Ques¬ 
tion 6, was marked “yes, three round trips a week.” That 
one was considered. Now, on No. 30, that was marked 
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“yes,” and then erased, and then checked “no,” three 
round trips a week. Due to the fact that Question 6 was 
answered “no,” the three round trips per week was not 
considered. 

On No. 39, that was checked “yes” and the ten round 
trips per week were counted. 

No. 42 was checked “no,” after “yes,” was erased, and 
three round trips per week in seven. That No. 42 was not 
counted. 

775 No. 49 was checked “no,” and three round trips 
per week, and the three round trips was not counted 
in our analysis. 

Q. How many round trips a week, then, from those three 
sheets, were counted? It is claimed by the Commission’s 
counsel that there were mistakes in the sheets. A. Thirteen 
round trips per week were counted, and nine round trips 
were not counted. 

Mr. Harrison: In those cards that you just referred to, 
did you count the answer “ no ” in each instance, and did you 
use the “no” answer to which you applied the 4.4 round 
trips ? 

The Witness: “No” to Question 6? 

Mr. Harrison: Yes. Where the person interviewed 
answered “no,” in question 6, did you take the number of 
“noes” there answered and multiply by 4.4 to get the 
number of round trips? 

The Witness: Yes. 

Mr. Harrison: Thank you. 

By Mr. Donovan: 

Q. Now, may I have sheets Nos. 49, 50, 51, 52, 54, 57, 59, 
61, 63, 64, 67, 68, 73, 103, 118, 128, 134, 151, 155, 162, 184, 
186, 252, 302, 310, 311, 313, 315, 324, 327, 334, 339, 373, 376, 
380,385,439 and 447 ? A. That was the group of twenty-four 
or twenty-five. 

Q. Mr. Chew, since the last hearing before the Commis¬ 
sion, on June 2, have you examined the survey sheets 
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776 with the attached pink and green slips? A. Yes, I 
have. 

Q. Did yon particularly scrutinize the group of 38 survey 
sheets in which the Commission’s staff claims that there 
are certain inaccuracies? A. Yes, I did. 

Q. As a result of the examination you made of the 38 
sheets, Mr. Chew, can you state what effect, if any, the 
claimed inaccuracies had upon the figures shown in Exhibit 
E-l for identification ? A. That would not make any change 
in the estimates I have made in this exhibit. 

Q. Will you please state the basis for the statement you 
have just made ? A. I went over those sheets and rechecked 
them and found that in some cases, on resurvey, the patron 
stated more trips than they stated on the original survey, 
more round trips per week; and also some stated less round 
trips per week. And on rechecking all those in question, I 
find that the ones who claim more round trips per week 
were offset by those who claimed they would make less 
round trips per week. 


777 Q. Mr. Chew, in connection with this survey that 
your company conducted in conjunction with the 
Capital Transit Company, and from your experience in 
obtaining information with respect to the destination, origin 
of passengers, or the movement of passengers on public 
transportation facilities in the District of Columbia, did 
you use the method which you thought was the most prac¬ 
tical under the circumstances to develop the information 
presented to this Commission? A. Yes, we did. 

Q. Do you know of any other way that it could have been 
developed, that would have been more accurate than the 
method used? 


778 The Witness: After discussing with members of 
Capital Transit Company many ways in which this 
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information could be obtained, it was decided this would be 
the best and most accurate way to obtain it. 

• ••••••••• 

778 Cross-Examination. 

By Mr. Await: 

Q. Mr. Chew, when Mr. Harrison was cross-examining 
you in regard to various survey slips, he asked you in many 
cases how a person traveling could get from one point to 
another, and mentioned transfers a good many times. In 
your experience, aren’t transfers a common incident 

779 of travel in Washington? A. Yes, they are. 

• •♦••••••ft 

780 Mr. Harrison: If the Commission please, I think 
it has been fully demonstrated by the cross-examina¬ 
tion that has so far been made that the original survey 
itself was not complete. It was inaccurate. That is further 
demonstrated by the necessity of making a resurvey. The 
resurvey, as I see it, is also incomplete and inaccurate, and 
I believe that there is one fatal objection to the entire 
survey, first and second, and that is that the survey is con¬ 
fined to such a very small area of service that might be 
rendered by the W-4 or the C-2 if the line were extended. 

In the resurvey, I call particular attention to Questions 
6 and 7. Question 6 is: 

“If Capital Transit’s C-2 and W-4 bus service are 
extended to Fairfax Village, will you continue to use 
W.M.&A. service?” 

And there are the “yeses” and “noes.” Now, I call par¬ 
ticular attention to question 7, which starts off with this 
statement in parenthesis: 

“ (If answer to above question is yes) ”, and then follows 
this question. Now, mind you, the first question is: “If 
Capital Transit’s C-2 and W-4 bus service are extended 
to Fairfax Village, will you continue to use W. M. & A. serv- 
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ice?” Now, then, Question 7 is: “How many round 

781 trips per week now taken on W.M.&A. will you dis¬ 
continue in the event you take the number of round 

trips per week you have said you would take on Capital 
Transit’s C-2 or W-4 extended to Fairfax Village?” 

Now, I submit that that question itself is so complicated 
that no person having it stated to him could clearly under¬ 
stand the import of it. 

I think, furthermore, the question is framed in such a 
way as to completely negative the answer of “yes” to 
Question 6. I think the whole purpose of that Question 7 
is wrong. I think the person interviewed has been misled 
by it. And for that reason, it is my opinion that these 
survey cards are not of sufficient probative value, that 
they are too incomplete. 

For that reason, I question the propriety of the cards and 
the testimony staying in as part of the record. 

Therefore, I move to strike all testimony relating to the 
survey and the survey cards. 

Mr. Donovan: I would like to state the position of my 
client. That is that as far as the survey cards are con¬ 
cerned, the sheets, we didn’t put them in evidence. We 
didn’t move to put them in evidence. Mr. Harrison did, and 
I think he is bound by his own motion. They are in the 
record, because Mr. Harrison wanted them in the record. 

Now, as far as the statement concerning the accu- 

782 racy of the survey is concerned, I maintain that that 
is a pure conclusion on the part of Mr. Harrison, who 

is a very fine lawyer, but I don’t think that he is too well 
acquainted with surveys of this nature, nor do I think he 
is capable, from his experience, of conducting one. If he 
were, I would have asked that he do this, and I have called 
upon him several times at this hearing to conduct such a 
survey. 

I might say further to the Commission, in connection 
with the survey, that the survey is the result of combined 


efforts of both Capital Transit and W. M. & A. to develop 
information to show to this Commission the effect upon the 
two companies of an extension of the C-2 line from its 
present terminus at 36th and Alabama Avenue to Penn¬ 
sylvania Avenue and Fort Davis Street, and the creation 
of a new line known as the W-4, between Bolling Field and 
the terminus at Pennsylvania Avenue and Fort Davis Street. 

Mr. Chew has just testified before this Commission that 
from his experience he knew of no other way of obtaining 
information to enlighten the Commission with respect to 
the effect of these extensions upon the two companies. 

Now, I say to this Commission at this time—and I want 
to make it a part of the record—that I feel that if this survey 
is inaccurate, as claimed by Mr. Harrison, and I am sure 
he has been coached or advised by the staff of this 
783 Commission, that this Commission, in the sense of 
fair play, should do as it does in many cases, know¬ 
ing a way of obtaining information which is not known to 
the companies, and call upon those companies to furnish 
information in the way in which the Commission outlines. 
I know from my experience in appearing before this Com¬ 
mission in many cases that my company has been asked 
by this Commission to develop traffic surveys under the 
supervision of the staff members of this Commission. 

I now call upon the Commission, and I call upon counsel 
for the Commission, if it feels that the survey was not a 
complete one, that it was not based upon practical experi¬ 
ence in traffic surveys of this kind, if it doesn’t accurately 
reflect the proposed riding habits of the people in the area 
surveyed, and I ask that this Commission now conduct for 
the record the type of survey it wishes conducted and con¬ 
tinue this hearing until such time as the survey can be made. 

With respect to the conclusions of counsel for the Com¬ 
mission, I want to say that I think they were self-serving 
declarations of counsel because of his desire to support 
an order of this Commission which is now under scrutiny 
by the District Court of the United States for the District of 
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Columbia. I think the Commission should disregard the 
statements of counsel, should continue the probative value 
of Exhibit E-l, which these sheets were introduced by Mr. 
Harrison to attack, and to arrive at its own conclu- 

784 sions based upon the record and the testimony of the 
witnesses. 

Mr. Await: Mr. Chairman, I would like to be heard just 
for a minute. We do not admit, of course, that even the 
first survey was inaccurate. The second survey was made 
because Mr. Harrison questioned our interpretation of the 
first survey. Now, when the second survey was made, on 
page 565 of the record I said: 

1 ‘ I will also add that I think it would be appropriate 
for the Commission to add someone to the survey group 
so as to get the correct facts.” 

Mr. Donovan said: 

“I think it should be under the Commission’s super¬ 
vision, to determine all the matters they wish to have 
determined, or determine once and for all. ’ ’ 

Further, I said, on page 566: 

“We will be glad to ask any questions, too, that the 
Commission would like to have asked.” 

And finally, on page 567,1 said: 

‘ 1 Does the Commission desire to have any of the staff 
participate in the survey?” 

And Mr. Donovan said, with respect to the line of questons: 

‘ ‘ Does anyone have any suggestion ? ’ ’ 

Finally, I asked the Chairman: “What is your ruling, 
Mr. Chairman?” The Chairman said, “The answer to 
the last question is * no.’ ” 

785 Now, I think we have done the best we can on the 
survey. It is a usual method of surveying. As a 

matter of fact, the percentage is very, very high. The per¬ 
centage in most of these surveys, as this Commission knows, 
is very small. It only runs between 5 and 15 per cent. 
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Chairman Flanagan: Of course, this case was remanded 
for the purpose of permitting the parties who felt they 
hadn’t had an ample opportunity to present testimony, to 
do so. There was no question in the court’s mind, as I inter¬ 
pret its decision, that would lead to the necessity for the 
Commission to participate in a survey of this kind. 

The motion made by counsel for the Commission to strike 
the survey and the testimony relative thereto is denied. 

• ##••»#••• 

Dean J. Locke 

54 was called as a witness and having been duly sworn 
was examined and testified as follows: 

• •#••••••• 

55 Q. You are the same Mr. Locke who testified be¬ 
fore this Commission in the prior hearings, are you 

not? A. Yes. 

Mr. Harrison: You have been sworn in this proceeding, 
have you not ? 

The Witness: Yes, sir. 

• ••#•••••• 

Q. Has a survey, a resurvey of the route C2 operations 
been made under your direction? A. Yes, on April 19 and 
20th a record of the origin and destination of each passen¬ 
ger was made during the whole operating day to compare 
with a similar record made on February 7,1949 and to which 
reference was made by me on page 179 of the record. 

Q. How did the average number of passengers on the 
two days of April 1950 compare with the* count made under 
your direction in February 1949? A. It was 1506 compared 
with 1475 previously. 

Mr. Harrison: What do you mean by that, passengers 
boarding and alighting, or what does your comparison rep¬ 
resent? 

I am not sure from vour answers as to what that repre¬ 
sents. 
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The Witness: Mr. Harrison, the numbers cited relate to 
the number of persons taking rides or the number of 
56 rides, if you please, in the course of the whole oper¬ 
ating day in each case. 

By Mr. Myse: 

Q. How many patrons rode wholly between stops on 
Route C2 at and east of Naylor and Good Hope Roads on 
February 7,1949 ? A. 45, as stated on page 179 of the record. 

Q. How many rode similarly on the average day of April, 
1950? A. 43. 

Q. Were the boarding and alighting movements at the 
individual stops along Alabama Avenue substantially the 
same in 1950 as in 1949? 

• • • • ♦ • • • # • 

The Witness: Yes. 

• * # • • • • • # • 

58 Q. May we have your answer as to your conclu¬ 
sion, Mr. Locke? A. There still remains little justi¬ 
fication for the continuance of Route C2 as a local service 
line in the Hillcrest area in my opinion. 

Q. What do you estimate to be the annual revenue re¬ 
ceived from patrons of the route C2? 

Mr. Harrison: Let us have more than just a conclusion 
as to just what his estimate is. Let us have the figures. 

Mr. Await: Let him give his estimate and then you can 
examine him. 

Mr. Harrison: I object to any statement made unless 
the survey is put in the record. 

By Mr. Myse: 

Q. Give an estimate and then I wish you would outline 
how you obtained it. A. This is $32,899. This is ob- 

59 tained by multiplying the average number of reve¬ 
nue passengers counted on the two days April 19, 

and 20, 1950, taken as 50 per cent of the total passengers, 
first by 365 days per year, and second, by 11.97 cents which 
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is the present average revenue per cash, and token pas¬ 
senger combined in the District of Columbia. 

Q. I notice you said that you multiplied by 365 days a 
year. Does that tend to overstate the amount or understate 
it? A. Overstate the amount. 

Q. Why? A. Because we know from experience that a 
normal week day, when multiplied by approximately 340, 
and a figure which varies from line to line, will give a very 
close approximation of an annual figure rather than the 
figure 365. 

Q. Now, in using the figure of 11.97 cents as the present 
average revenue per cash and token passenger combined 
in the District of Columbia, that ignores, does it not, those 
persons who paid school fares at 3 cents? A. Yes. 

Q. It also ignores the persons who may have used the 
weekly pass at a rate which would produce revenue at 11.97 
cents? A. It does. 

Q. In that respect does your multiplication of the 

60 figure 11.97 cents tend to overstate rather than to 
understate your estimate for the annual ? A. It tends 

to overstate. 

Q. What is the present annual cost of operating the Route 
C2 service Between Barney Circle and 36th Street and 
Alabama Avenue? A. We estimate this to be $40,288, ex¬ 
clusive of any return on the investment. 

• ••*•••••• 

Q. Now, on the basis of your estimate what is the annual 
loss of operating the C-2 line using your estimate of 

61 the revenues you testified to. A. $7,389. 

Q. Now, considering that portion of the C-2 line 
from the intersection of Good Hope and Naylor Road to the 
Terminal of the line at 36th and Alabama Avenue, what is 
the situation with respect to the revenues from that portion 
of the line? A. Our origin and destination counts made 
both last year and again this year indicate that the minor¬ 
ity of the patronage comes from this area. In other words, 
although this service is uniformly distributed over the en- 
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tire line, the productivity of that portion of the line to which 
you have just referred is relatively small. 

Q. So that the loss which is suffered on this line, as I 
understand it, is contributed largely by that portion of the 
line, is that correct? A. That is correct. 

Q. In your opinion, is there any prospect of this loss be¬ 
ing reduced in the course of time, that is, the loss on either 
the entire line or that portion that I referred to? A. No. 
As long as the present route is maintained, these losses will 
continue and may increase since there is little likelihood 
of further development in the area distinctive to this line 
and the trends of system patronage are generally down¬ 
ward with the continuing growth of automobile com- 
62 petition. 

Q. Have you estimated the revenues and expenses 
incident to an extension of route C2 from 36th Street and 
Alabama Avenue to Fairfax Village at Pennsylvania and 
Alabama Avenues ? A. Yes. 

Q. What do you estimate to be the maximum possible 
new revenue which might result from the extension of Route 
C2 to Fairfax Village ordered by the Commission? A. The 
census of persons living in the Fairfax Village area adja¬ 
cent to the proposed terminus of the route C2 extension 
disclosed that these residents said they w^ould use Route 
C2 service for 1930 round trips per week. 

This is referred to in Mr. Chew’s Exhibit E. 

Of this number 289 were indicated to be taken on C2 
presently without use of WM&A and 791 were indicated 
to be taken presently using both CTCo and WM&A in com¬ 
bination. 

After the elimination of this presently existing patron¬ 
age, the net new round trip rides per week is found to be 
1245. 

Annually this becomes 129,834 one-way rides. With an 
average fare of 11.97 cents, assuming the use of cash and 
token fares only, the new annual revenue attributable to 
the extension from those answering the questionnaire is 
found to be $15,541. 
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Assuming that the 16.6 per cent of the persons not 

63 reached by the census would similarly ride, the total 
new revenue generated by the extension of route C2 

to Fairfax Village would be $18,634. 

Q. The answers wdiich you gave with respect to the use 
of 11.97 cents in a previous question would also apply here, 
would they not? A. They would. 

Q. Likewise, you have not considered the possibility that 
school children might ride the extension from the Fairfax 
Village area? A. We have considered them as adult riders, 
paying full fares. 

Q. The fact may be that there might be some school chil¬ 
dren paying 3 cent fares ? A. That is correct. 

Q. So for that reason, and the reasons you have hereto¬ 
fore given, the estimate is a maximum and might be over¬ 
stated? A. Yes, sir. 

Q. Do you believe that all of this additional revenue 
would actuallv be obtained if the line -were extended? A. 
Definitely no. We know from experience that persons ques¬ 
tioned about their travel habits normallv over-estimate 

•t 

their travel habits and that only a portion of the promised 
patronage actually materializes. 

Q. What then would be the extent, the maximum total 
revenue on route C2 if extended? A. The sum of 

64 $32,899 estimated to be received on the present line 
plus the $18,634 estimated to be received from the 

new patronage from the Fairfax Village area, or a total of 
$51,533. 

Q. Now’, w T hat do you estimate to be the cost of operating 
route C2 if extended to Fairfax Village from 36th and Ala¬ 
bama? A. This is $62,046 or $21,758 more than the cost of 
operating to 36th Street and Alabama Avenue. 

Mr. Donovan: That would be for the extension of the 
service alone? 

The Witness: Yes. 
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By Mr. Myse: 

Q. What is the indicated annual loss under the circum¬ 
stances of such extension? A. $10,513 before any return. 

• ••*•#••• • 

65 Q. Well, Mr. Locke, you stated that the annual 
loss would be a minimum of $10,513, have you not? 

A. Yes, sir. 

Q. What are the future prospects with regard to this 
loss? A. They are likely to increase rather than diminish. 
If Capital Transit’s weekly pass is discontinued, patronage 
of an extended Route C2 most certainly would decrease 
materially since its only practical value to residents of Fair¬ 
fax Village would be to travel to and from the movie house 
on Alabama Avenue near Navlor Road. 

Furthermore, the Fairfax Village area is practically 
fully developed and any material increase in transit patron¬ 
age from that area is most unlikely. This is particularly 
true in view of the increasing use of the private automobile. 

Q. Now if the Route W2 Shipley Terrace line is extended 
to Barney Circle from Naylor and Alabama Avenues as 
Route C2, as proposed by the Company, and if the Route 
W-4 Portland Street bus line is extended along Alabama 
Avenue for at least as far as Branch Avenue, would there 
be any need, in your opinion for continuance of 

66 present Route C-2? A. No. 

The services of this line would be an unnecessary 
duplication of the routes C2 as proposed and of Route C£ 
on Naylor Road and other streets to Barney Circle and of 
Route W4 along Alabama Avenue between Naylor Road 
and Branch Avenue. 

It would be an unnecessary financial burden on the Com¬ 
pany. There have been no changes in the local conditions 
during the past year which would alter the opinion which 
we held when this matter was first heard in February, 1949. 

• • # # # # • • • • 

67 Q. If such a plan were put into effect, where would 
you recommend that the W4 line be terminated? A. 

That would be terminated at Branch avenue with a turn- 
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around in the block in the northwest quadrant of the inter¬ 
section of Branch and Alabama Avenue. 

Q. Would the management of the Capital Transit Com¬ 
pany object to any such plan if it were adopted with the 
concurrent elimination of the present C-2 line? A. No. 

Mr. Harrison: Just a moment. Are you competent to 
speak for management on that question ? 

The Witness: I believe so. 

Mr. Harrison: Has it been discussed between you and 
management ? 

The Witness: It has. 

90 Cross-Examination: 

By Mr. Donovan: 

Q. Mr. Locke, is it your opinion that the proposed service 
of W-4 to Alabama and Pennsylvania Avenue would attract 
people from Fort Dupont and environs to that service? A. 
I can only state that based on the results of the census and 
the finding that only a very few people would be interested 
in using the W-4 line, if extended to Fairfax Village, we 
could expect very, very few from the areas further to the 
east and north. 

Q. Is it your opinion that it would be more attractive 
than the extension of the C-2 to that point? A. No; I think 
it would be much less attractive. 

• ••••*•••• 

476 Dean J. Locke. 

previously sworn, was recalled and was examined 
and testified further as follows: 

Cross-Examination 

By Mr. Harrison: 

• ••***•••• 

478 Chairman Flanagan: The Commission did not 
authorize the abandonment of the line, C-2. Mr. 
Locke, you have testified as to the operating expenses of 
the C-2 line, have you not, in this record on remand? 
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479 The Witness: Yes, sir; as it relates to this particu¬ 
lar and specialized problem that we are dealing with 
now, in this extended hearing. 

• • • • * * * • • * 

484 Chairman Flanagan: I thought it was rather com¬ 
plete. Mr. Locke, in answer to one of my questions, 

or Mr. Harrison’s questions, indicated that there are other 
factors besides those enumerated, which he must consider 
before he can answer the question. 

Mr. Myse: Related to savings. 

Chairman Flanagan: What are those? 

The Witness: If I am asked to evaluate what the savings 
to the Company would be by the abandonment of the C-2 
alone, without any change whatever, we would have an en¬ 
tirely new set-up to appraise from that new viewpoint, 
which we have not taken before, and that would involve de¬ 
termination of the facts, involving a saving in buses and 
manpower, cost of operations, losses in revenue which might 
result from abandonment of that service, all of which has 
an effect on the present or the prospective package quite 
unlike anything that we have contemplated before. 

• ••»#•••#• 

485 Mr. Myse: Have you made such a determination, 
Mr. Locke? 

The Witness: No. 

Mr. Harrison: I am asking him to make it. 

Mr. Myse: We object. We think your witnesses are just 
as capable of making estimates as ours. I don’t see that 
this serves any purpose and I advise Mr. Locke not to do it, 
we think it is immaterial and irrelevant to this proceeding. 

Chairman Flanagan: Well, the Commission might have 
presented to it one side of the picture, indicating additional 
expense, and no compensating reduction in such expense if 
the plea of the Company is listened to. 

Mr. Myse: I don’t think so at all. I think we have shown 
a full and complete picture of the expenses and operations 
of the C-2 line and also of the extension, and we have also 
shown a complete picture with regard to the revenue situa- 
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tion which Mr. Harrison was yelling so loud and long 
486 before the Court. That is the reason we put in these 
figures. We don’t think Mr. Harrison was correct, but 
in order that there may be no misunderstanding as to the 
losses in the operation of the C-2 we have decided to put in 
this evidence. Beyond that we think it is immaterial and 
irrelevant. 

Mr. Harrison: Neither I nor the Court thought you were 
correct. 


488 Q. Now, in this proceeding you testified, did you 
not, in the first proceeding, before it went to the 
Court, that the C-2 line should be abandoned, didn’t you? 
A. Among other things, yes. 

Q. I am coming to the other things too. You also testi¬ 
fied that the W-4 line should be extended from its present 
terminal all the way to the point at 36th and Alabama 
Avenue, didn’t you? A. Yes, sir. 

Q. Did you consider the cost of operation of the W-4 line 
up to that point? A. We considered that only as a part of a 
package which also included, but which hadn’t been men¬ 
tioned by you, the extension of the so-called W-2 Shipley 
Terrace Line. 


• ••••••••• 

562 Mr. Myse: Mr. Commissioner, during the cross- 
examination of Mr. Chew, counsel for the Commis¬ 
sion drew certain inferences which we do not believe are 
supported by the record. However, in order that there may 
not be any doubt about the matter with respect to whether 
or not the persons who answered the questionnaires would 
or would not discontinue the service of either W. M. & A. 
or the combination service of Capital Transit Company and 
W. M. & A., we propose to go back to the people who made 
those answers and make a further survey. 

Therefore, we would like to have considered by the Com¬ 
mission, additional time within which to make that survey. 

Now we have not been able to contact our department who 
would make that survey so we are not too clear at this time 
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just how long that would take. I wouldn’t think that it 
would take too long a time, but it should be time enough to 
enable us to pin down once and for all the fact that 

563 the inference Mr. Harrison has drawn is not correct. 

Mr. Harrison: I object to that, they have had the 
opportunity at their own election and their own option and 

• 

they went out and took a survey which was incomplete. 
They now come before the Commission and find that survey 
shot through with holes and now seek to correct something. 
I have not been given an opportunity to cross-examine 
either the people who interviewed or the people who made 
the survey. 

Mr. Donovan: We were willing to produce the people who 
made the survey or the interrogators. We still make an 
offer to produce them here. You didn’t want them. The 
ones who worked on it, who work for W. M. & A. will be 
produced. With respect to your statement that the survey 
was shot full of holes, I disagree. 

However, in order that there can’t be an improper, erro¬ 
neous, inference placed upon the exhibit developed by the 
survey as a result of the testimony, which you gave in the 
form of questions here on cross-examination, we want to go 
out and we want to ask these people. 

Now the difficulty before was that you cannot go into a 
person’s home in the carrying out of a survey of this kind 
and take up a lot of their time in getting questions answered. 
We had to try to hold the number of questions to a mini¬ 
mum of five and we did that. We thought we would select 
the five that would probably develop the most general 

564 information to be used in order to enlighten the Com¬ 
mission on these questions. However, it appears as 

though counsel for the Commission is not satisfied with the 
type of questions asked. Therefore, we ask this Commis¬ 
sion right now for an opportunity to go back and ask the 
people who answered the questions in the form that Mr. 
Harrison objected to whether or not, if they have the op¬ 
portunity to use the C-2 line, by its extension to Pennsyl¬ 
vania and Alabama Avenues or the W-4 line by its estab¬ 
lishment to that point, whether they would abandon the 
service of the W. M. & A. 
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Mr. Harrison: You and Mr. Myse want to plug the holes. 
Do you ? 

Mr. Donovan: No. 

It is proper in a court of law to plug holes. Nobody has 
the ability, Mr. Harrison, to foresee everything that might 
come up. 

Mr. Myse: It seems to me that it comes with ill grace 
from counsel of the Commission to try to withhold basic 
information which he at least deems important from the 
Commission when we are willing to go out and get informa¬ 
tion for the Commission. I have never heard of any such 
thing from counsel for a Commission. 

Mr. Harrison: I am not sure that the information that 
you would get would be any more reliable than that which 
vou have now. 

565 Mr. Myse: We repeat. The Commission has ample 
subpoena powers and if there is any question in coun¬ 
sel’s mind, it may issue subpoenas to persons who inter¬ 
viewed and we will furnish the names and addresses. 

Mr. Harrison: There isn’t a single name so far as I can 
see in the surveys. 

Mr. Await: I will also add that I think it would be appro¬ 
priate for the Commission to add someone to the survey 
group so as to get the correct facts. 

Mr. Donovan: I think it should be under the Commis¬ 
sion ’s supervision, to determine all of the matters they wish 
to have determined are determined once and for all. 

Chairman Flanagan: I might get a little clearer picture. 
How many do you have in mind to be reinterviewed? 

Mr. Myse: This of course, is just off the cuff, because we 
haven’t had an opportunity to check with our experts on 
the matter, but I would assume that w T e have to interview 
all of the people who stated they would use either this C-2 
or W-4 extended. As I recollect, there are 400-odd people 
that would be included. 

Mr. Donovan: Plus 66. In other words, about 500 people. 

Mr. Myse: That is housing units? 

Mr. Donovan: No, they represent people. That number 
represents people. 
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Mr. Myse: That is right. 

566 Mr. Donovan: That is less than 50 per cent of the 
total number of persons covered by the survey. 

Mr. Await: We would be glad to ask any questions too, 
that the Commission would like to have us ask. 

Chairman Flanagan: This case is dragging out inter¬ 
minably. If you attempted to reinterview over 400 people, 
undoubtedly you would run into the question again of being 
unable to contact a certain percentage, and then the testi¬ 
mony would apply to a total number different from that 
which has been testified to up to this point with uncertain¬ 
ties still in the air. 

Mr. Myse: I think the sample would be very large and 
that difficulty doesn’t appear to be too great. 

Mr. Harrison: Might I suggest that we propose to offer 
some testimony from the Commission staff on the result 
of this survey and it may be advisable for the Commission 
to defer its ruling on the request until it has heard Mr. Mc- 
Elfresh’s testimony upon the study of the survey cards. 

Chairman Flanagan: Let us do that and we will defer 
the ruling on the request. 

Off the record, please. 

(Discussion off the record.) 

Chairman Flanagan: We will recess until 10 o’clock 
Wednesday, May 31 and if in the interim the W. M. & A. and 
Capital Transit chose to resurvey a portion of those 

567 interviewed previously and present the results of 
that resurvey on that date, that is agreeable to the 

Commission. 

Mr. Await: Does the Commission desire to have any of 
their staff participate in the survey? 

Mr. Donovan: With respect to the line of questions, does 
anyone have any suggestions? 

Mr. Await: We are just trying to get facts. 

What is your ruling, Mr. Chairman ? 

Chairman Flanagan: The answer to the last question is 
no. 

• # • ♦ • • • • #;• 
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668 Dean J. Locke 

was recalled as a witness and, having been previously 
duly sworn, was examined and testified further as follows: 

Redirect Examination 

By Mr. Myse: 

Q. Are you the same Mr. Locke who testified in this 
proceeding before? A. I am. 

Q. Have you analyzed the results of the resurvey testi¬ 
fied to just a moment ago by Mr. Chew? A. I have. 

Q. Will you tell the Commission what you found from 
your analysis? A. We examined very critically the replies 
to the questionnaires, to which were attached the answers 
to questions 6 and 7, numbering 404 in our case rather 
than 400, and there "were 104 questionnaires not in this 
last category, on which the answers to questions 4 and 5 
indicated use of Capital Transit service C-2 or C-4 if 
extended. 

Q. Do you mean W-4 or C-4? A. C-2 and W-4. 

• •##•••••• 

669 The Witness: This number, except for one, are 
referred to in the answer to Question 2 of original 

Exhibit E. We found one more. 

Mr. Donovan: Also contained in Exhibit E-l, is it not, 
Mr. Locke? 

The Witness: It is. 

#••••*•••• 

Q. Will you continue with your explanation of what 
you found in your analysis? A. We found that among 
the total of 384 from which we could get definite an¬ 
swers, plus the 20 that weren’t resurveyed because of 
the inability to recontact the people, plus the 104 which 
I have just referred to, totaling 508, there were indicated 
to be taken a total of 1655 round trips per week, on Route 
C-2, and 163 round trips per week on W-4. 

Mr. Harrison: What was that number? 
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The Witness: The latter one? 

Mr. Harrison: Yes. 

The Witness: 163. 

670 Q. Will you continue? A. Now, then, blowing these 
totals up to a 100 per cent coverage, to include the 

16.6 per cent not contacted in the original survey, we get 
a total of 1,984 prospective round-trips for an extended 
C-2, and 194 for the prospective round trips on Route W-4 
if extended. 

• ••#•#•••• 

671 Q. What did you have in mind by my question as 
to the qualifications as to the likelihood of actually 

realizing such numbers of new rides? A. It has been our 
general experience in analyzing these prospective opera¬ 
tions that the company does not realize actually the benefits 
in the form of new patronage which surveys of this type 
indicate. 

• • * • • # • • 

Recross examination 

By Mr. Harrison: 

• • • # * • • • #.# 

672 Q. Mr. Locke, at Transcript page 63, you said: 

“We know from experience that persons ques¬ 
tioned about their travel habits normally overestimate 
their travel habits and that only a portion of the prom¬ 
ised patronage actually materializes.” 

Did you say that? A. Yes, sir. 

Q. How much did you discount the 17 and 18 persons who 
said they would continue to use W. M. & A. service? A. I 
did not discount these at all. I took into account only those 
replies which in any way indicated the possibility of addi¬ 
tional patronage to the Capital Transit Company. 

Q. How much did you discount the 192 persons who said 
they would not continue to use W. M. & A. if the C-2 and 




W-4 lines were extended? A. I made no discounts in these 
calculations, Mr. Harrison, and I dealt only with those data 
which related to any possible increase in Capital Transit’s 
patronage. 

Q. Your answer, then, would apply to the 142 who said 
they would not use the combination ride. Is that correct? 
A. To whatever extent the replies of these 142 related to 
additional rides on Capital Transit they were included in 
our appraisal in full amount. 

• •#••••••• 

673 Q. Will you turn to transcript page 62 of the pro¬ 
ceedings on remand and ’will you read to yourself 

the answer at lines 20 to 23, inclusive of that page? A. Yes, 
sir. 

Q. Is that statement just as true of the 192 persons who 
answered “no” to Question 6 as it is of any other person 
interviewed? A. I can only state that people who replied to 
these questionnaires did so in perfectly good faith but that 
in so far as what actually happens, that is another matter. 
I can not differentiate between people who say “yes” and 
who say “no” to a specific question. 

Q. Will you answer my question? 

• ••••••••• 

The Witness: I don’t know. 

Q. Is there anything about those 192 people sep- 

674 arate and apart from the people generally who were 
interviewed? 

• ••••#•••• 

676 The Witness: My answer applies generally to my 
conclusions from experience in dealing with pros¬ 
pective new patronage resulting from questions of people 
where improvements in service or extensions of service or 
establishment of service are involved. 
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Commissioner Spencer: With regard to your specific 
what-they-would-do question, have you ever made any 
surveys, with regard to loss of patronage covering the 
same questionnaire type as this one? 

Mr. Donovan: I think you should also include in the 
question “and involving the services of two separate sys¬ 
tems unrelated to each other.’’ 

Commissioner Spencer: I do not believe that is his ex¬ 
perience as he states here, “We know from experience” 
relates wholly to a question of two systems. 

Mr. Donovan: I think it relates to this survey. This is 
a survey he made that dealt with the statements of persons 
interrogated who now use W. M. & A. service that is now 
available, and that they would discontinue using that 

677 service and use Capital Transit 'service if it were 
extended to the point where they now board W. M. 

& A. I think that has to be taken into consideration in 
asking him what his experience has been in developing 
information of this kind. 

« • # • • * i # • • 

678 Commissioner Spencer: Have you ever made a 
survey of this type with regard to loss of service or 
loss of patronage ? 

679 Mr. Donovan: May it please the Commission, be¬ 
fore the question is answered, T again insist the ques¬ 
tion is based upon a false premise because this is not a 
loss of service or of patronage. This is a change of service 
and a change of patronage. 

Commissioner Spencer: As I understand it, he testified 
here, and Mr. Locke can qualify that so far as I am con¬ 
cerned in any way he pleases, but he testified here on page 
63, at line 20: 

“Definitely no. We know from experience that persons 
questioned about their travel habits normally overestimate 
their travel habits and that only a portion of the promised 
patronage actually materializes.” 
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I am trying to determine whether there ever has been a 
survey by Mr. Locke wherein the question of loss of patron¬ 
age is concerned rather than an estimation of increased 
travel habits. 

The Witness: The answer is “no,” Mr. Commissioner. 
My general remark here was intended to cover projects 
Involving improvement or extension or establishment of 
service. 

Mr. Myse: Was it intended to cover projects like the 
extension of C-2 and W-4? 

The Witness: Very definitely, yes. Our attention was 
focused on every reply in this entire undertaking to 
680 determine if, in any one, there was prospect of 
additional patronage or revenue. 

Mr. Await: There is an objection pending. I objected 
to Mr. Harrison’s question. 

Mr. Harrison: I can ask Mr. Locke some further ques¬ 
tions here in order to get away from this confusion which 
has been placed on the record. 

By Mr. Harrison: 

Q. Mr. Locke, I refer to Exhibit E-l, Question 6, in which 
there are purported to be eighteen persons who said they 
would continue to use W. M. & A. service if C-2 and W-4 
were extended and 192 who said they would not. Of the 
combination riders, 17 said “yes” and 42 said “no”. 

Are those the same people who said, in the first survey, 
they would use Capital Transit Line C-2 or W-4 extended? 
A. Yes. 

Q. I will ask you again when you gave the answer on 
page 63 to the question that Mr. Myse asked, which is: 

“Do you believe that all of this additional revenue would 
actually be obtained if the line were extended,” you an¬ 
swered : 

“Definitely no. We know from experience that persons 
questioned about their travel habits normally over-estimate 
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their travel habits and that only a portion of the promised 
patronage actually materializes. ’’ 

681 Were you there talking about people who said that 
they would use the service? A. Yes, would use the 
extensions contemplated by Capital Transit. 


• # 








Q. What you said on page 63 would apply to those people, 
would it not? A. To the extent they indicated they would 
take some service they are not now taking that is in pros¬ 
pect, that remark would apply. 




Q. Why do you put in the qualification to that? A. 
Because I am confining my attention wholly to pros- 
682 pective new patronage on Capital Transit’s lines 
proposed to be extended. 

Q. What sets those few people apart from people gener¬ 
ally who are asked such questions? A. They are the only 
ones we are interested in in this project. We are trying 
to find out as nearly and as accurately as possible how many 
new fares or how much money additionally would be ob¬ 
tained by the extension. 

# # • • • * • * # . • 


787 Q. Mr. Locke, you have testified that from your 
experience with surveys of the nature of the one 

conducted by the W. M. & A. with the cooperation and as¬ 
sistance of Capital Transit Company, the persons who 
indicate they will use the service, or a large percentage of 
them, do not actually use the service when it becomes avail¬ 
able. Is that correct? A. Yes, and I so stated, in effect, in 
my direct testimony. 

• • # * • * # • • • 

788 Q. Mr. Locke, since you have been Staff Engineer 
for Capital Transit Company, have you conducted a 

survey similar to the one that was conducted in the present 
matter? A. This is a unique survey. Although we have con- 
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ducted others of a similar character, we have not gone to 
the extent in the interrogation of prospective patrons that 
has been gone to in this particular case. 

Q. Well, Mr. Locke, isn’t it a fact that the great majority 
of surveys that you have conducted to determine the pro¬ 
posed riding frequency of patrons of the company have 
been those who sought new service where there was no 
public transportation available f A. They have been of that 
character, and they have also been in relation to use of 
more frequent service, or extensions or alterations of 
routes. 

Q. But you haven’t had any cases, have you, since you 
have been with Capital Transit Company where you have 
attempted to determine from people if they would transfer 
from the service of one company to the services of an unre¬ 
lated company? A. No. 

789 Q. If they were in competition with each other? 
A. No. This is unique in that respect. 

• ••••••••• 

943 

Dean J. Locke 

was recalled in rebuttal and, having been previously 
duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Myse: 

• •••••##•# 

950 Q. Can you tell us what the number of present 
rides are per annum on the existing C-2 line using 

the same 365-day factor? A. That, I think I testified to as 
549,690. 

• ••#•#•••• 

951 Q. You heard, then, the testimony of various peo¬ 
ple who stated they would use the C-2 line or the 

W-4 line if it were extended in accordance with the order 
of the Commission? A. Yes. 
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Q. Those people in some cases probably might have been 
people in addition to those covered by the surveys in this 
case; is that right? A. It appeared in many cases they were 
because they were outside the so-called red area referred 
to in the testimony. 

Q. Did you make a compilation of the number of rides 
that all such witnesses stated that they would make which 
they stated others would make ? A. I did. 

Q. How many rides did that amount to annually? A. It 
totalled about 6,240 annually. 

Q. This number of 6,240 were rides on both C-2 extended 
and W-4 extended? A. That is right, because many 
952 of these people would use, according to their own 
statements, either one or the other. 

• * • • • • # • • • 

Q. You are applying all of the six thousand to the C-2 
line notwithstanding that some of them might have used 
the W-4? A. That is right. 

• • • # # * • • # • 

981 Mr. Harrison: The question was whether Capital 
Transit Company operates all of its feeder lines at 

a profit. This witness has tried to segregate C-2 line from 
all other lines and show it must gain a profit; otherwise, 
the line should not be extended. This witness cannot seg¬ 
regate one little line from all the other lines. This company 
is operating many lines in the District of Columbia. It is 
just not operating the C-2 line alone. Naturally, it must 
have feeder lines to its main lines to serve the downtown 
Washington area. That is the purpose of the Sousa Bridge 
line, to feed into the transfer point at Barney Circle. 

Consequently, when this witness undertakes to show that 
the C-2 line extended w r ould suffer a loss, I think, it is to 
show that other feeder lines would suffer a loss. 

982 Because a feeder line suffers a loss, it is no reason 

whv a line should not be extended. 

* 

• • • • • * # • •:# 
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95 Mrs. Edward B. Morris. 

was called as a witness and, having first been duly sworn, 
was examined and testified as follows: 

Direction Examination: 

By Mr. Harrison: 

Q. Before you proceed, Mrs. Morrison, may I ask you 
one or two preliminary questions to what you will state 
today. 

You made a statement or testified, as we say, in the 
earlier proceeding in this case, did you not? A. Yes. 

Q. Do you remember pretty generally the nature of your 
testimony in that proceeding and what you stated? A. Yes, 
I do. 

Q. Are you willing to take the oath now that what you 
said before was true? 

Mr. Mvse: Just a moment. We object to that. 

Mr. Harrison. Then we offer her right now for cross- 
examination. 

Mr. Myse: May I state my objection, please? 

If the Commission please, we object to that question on 
this ground: 

First, of course, we can cross-examine her on her state¬ 
ment, possibly, because she is here, and we do not 

96 raise that point. 

We do raise the point, however, that it is improper 
to ask the witness to verify today what she said a year ago 
in a statement not made under oath. The statement con¬ 
tains hearsay and argumentative material. We have no 
opportunity at this time to segregate the argumentative 
material from the proper material, nor do we have an op¬ 
portunity at this time to segregate the hearsay from the 
proper material, if there was any in that testimony or 
statement that was given a year ago. 

For that reason, we object to this question. 

Now, if Mr. Harrison has proper testimony of this wit¬ 
ness, we cannot object if he asks proper questions of this 
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witness. We do think this question is improper for that pur¬ 
pose. If you allowed it, we would make the point that we 
are being deprived of a fair hearing under the Constitution 
of the United States, as well as the statutes under which 
this Commission operates. 

Mr. Harrison: I would like to state that the counsel— 

Mr. Donovan: I would like to make an objection. 

Mr. Harrison: Are you now willing to submit yourself to 
cross-examination on the testimony you gave in this pro¬ 
ceeding last year? ; 

The Witness: In so far as I can remember it—and I still 
have copies of that testimony. I am not sure I brought one 
today, but I have copies of that testimony. 

Mr. Harrison: I now suggest that Mrs. Morris be 
97 submitted to cross-examination on the testimony 
previously given in this case. 

Mr. Donovan: May it please the Commission, I object to 
the procedure that has just been suggested by counsel for 
the Commission. W. M. & A. was not a party to the pro¬ 
ceeding at the outset. He is now attempting to correct 
error committee by the Commission in the beginning of the 
case. 

Mr. Harrison: The Court didn’t say so. 

Mr. Donovan: The Court said it did. We will send it 
back and let the Court tell you again. Apparently you are 
hard to convince. 

I think, as I told the Commission this morning, you are 
limited to certain types of testimony today. The testimony 
should be confined to the points on which an appeal was 
taken, or on which there was no substantial evidence before 
the Court. Now, you cannot very well come back in here 
today and attempt to correct a record that was made over 
a year ago by asking a witness to cover all statements made 
then, a witness who was not under oath at the time, that 
is, to ask whether, if she were now sworn, what she testified 
a year ago would be her testimony. 

Actually the testimony of Mrs. Morris, as I recall—and 
I do not even have a copy of the transcript of the testimony 
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—I have never been furnished a copy by this Commission 
—but as I remember the testimony from reading a copy 
I borrowed from the Commission, Mrs. Morris testi- 

98 fied about a lot of things 'which were not of her own 
knowledge, but which were a matter of opinion, based 

upon statements made to her by various members of her 
Citizens’ Association, or people who appeared at a meeting 
held by the various Citizens’ Associations within the area. 

I do not think that those matters are subject to cross- 
examination, and I think we are taken by surprise by the 
tactics of Mr. Harrison in attempting today to rectify mis¬ 
takes made a long time ago. 

Chairman Flanagan: As I understand, Mrs. Morris, up 
to this point has merely said that she is willing to answer 
any questions asked with respect to what she did say before. 
If you don’t care to ask her those questions, that is all right. 
Mrs. Morris is sworn and will proceed with her testimony as 
of this date. 

Mr. Donovan: Your Honor has not ruled on the sugges¬ 
tion of counsel that her other testimony, the testimony 
previously given, be considered as having been given under 
oath, on which we are now to cross examine. Do I under¬ 
stand that you are affording us the opportunity of rejecting 
it? 

Mr. Harrison: I did not ask her anything but whether she 
would take an oath now on the testimony previously given. 
Chairman Flanagan: That was objected to and no answer 
vras given, as I remember. 

99 Then you asked Mrs. Morris if she would be willing 
to be questioned, and she said that she would. I don’t 

understand that Mrs. Morris is now* sworn that what she 
said before was the truth and was to be considered as testi¬ 
mony by this Commission. 

Now, Mrs. Morris is about to testify, and she has been 
sworn. Is there any objection to that? 

Mr. Myse: Yes, sir. 

Chairman Flanagan: State your objection. 
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Mr. Myse: My objection is this: As I understand it, Mrs. 
Morris is now to be turned over to make any statement she 
pleases, without questioning, without opportunity on the 
part of counsel to object, and we object to that kind of pro¬ 
cedure. 

Chairman Flanagan: I don’t understand any such thing 
has been suggested. 

Mr. Myse: Then I may be in error. 

Chairman Flanagan: She is to be sworn as a witness in 
this proceeding today. 

By Mr. Harrison: 

Q. Will you please state your name, Mrs. Morris? A. 
Mrs. Edward B. Morris, President, Fort Davis Citizens 
Association, 1915 Ridge Place, Southeast. 

Q. Will you state, so that the record may show, just where 
the Fort Davis Citizens’ area is? A. The Fort Davis’ 
100 Association’s area is bounded by Branch Avenue, 
Alabama Avenue, Pennsylvania Avenue and Massa¬ 
chusetts Avenue. 

Q. Southeast? A. Southeast. 

Q. You say you are President of the Association? A. 
One corner is at Pennsylvania-Alabama Avenue intersec¬ 
tion, where the proposed extension of service would be. 

Q. Mrs. Morris, I hand you Exhibit No. D that was pre¬ 
sented by Mr. Chew today in this proceeding. Will you 
look at that map and state whether or not any part of the 
area outlined in red in which a survey was made, as testified 
by witnesses, includes the Fort Davis Citizens’ Association? 
A. No; that is between Southern and Alabama. Fort Davis 
is down in the part there meeting that red line at Pennsyl¬ 
vania and Alabama Avenues. 

Q. That would not show in the record. Do you mean that 
part lying north of Pennsylvania Avenue and west of Ala¬ 
bama Avenue ? A. That is right. 

Q. Now, was your association, or vras anybody in the 
area that you serve interviewed in the survey to determine 
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whether they would use the C-2 line or W-4 line if those 
lines were extended to 38th and Pennsylvania Avenue? A. 

Not to my knowledge. 

102 Q. Mrs. Morris, will you state where you live? 

A. 1915 Ridge Place, Southeast. 

Q. At your home where you do live, did anybody make a 
survey at your house to determine whether you would use 
the C-2 or W-4 lines if they were extended? A. No. 

Q. Have you heard discussed at your association meetings 
whether or not anybody made a survey in the association 
area to determine the use of those two lines? A. No. 

Q. Now, will you state why you have not built up in the 
Fort Davis area, Mrs. Morris? 

Mr. Donovan: I say it is immaterial to the questions here 
involved. 

Mr. Harrison: I think it is a very important question. It 
is a matter of public convenience and necessity; it is a matter 
of public interest. 

Mr. Donovan: What one person says does not show 
public necessity. 

Mr. Harrison: Yes, but it does, when you add them all up. 
We have lots of people coming in, so just take your time. 

Mr. Donovan: That is fine. 

Chairman Flanagan: Objection sustained. 

103 By Mr. Harrison: 

Q. Mrs. Morris, you say you own a lot in the Fort 
Davis area? A. Yes, sir. 

Q. You say you haven’t built on the lot? A. No. 

Q. If you had adequate transportation facilities in that 
area, would it affect the matter of building there? 

Mr. Donovan: I submit to the Commission that he is 
asking the same question in another way. I do not see 
where that is germane to the issues before the Commission 
today. 

Mr. Harrison: The public convenience and public interest 
can only be shown by people, if the Commission please. 
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Now, if one person cannot speak for the community, she 
can speak for herself. 

Chairman Flanagan: I would like to know why counsel 
feels this is not germane and these questions reflected on 
Exhibit E may have been germane f 

Mr. Donovan: We dealt with people in the neighborhood, 
if the Chairman please. We are dealing with people who 
own lots, and who Mr. Harrison wants to say have not 
built because there is not adequate transportation facilities. 

Mr. Harrison: I did not say that. That shows, if the 
Commission please, why I was raising an objection this 
morning to a survey. Now, there was not submitted 
104 to the Commission a single person who answered a 
single question on those questionnaires, but we do 
not have in person a person who can testify upon the effect 
on herself. 

Chairman Flanagan: Let us stop the argument. We will 
sustain the objection to that question. 

Mrs. Morris is not a resident of this area, as I understand 
it. 

Mr. Harrison: She is not a resident of the Fort Davis area. 
By Mr. Harrison: 

Q. Will you state why you are not a resident of that area? 
A. Because of inadequate transportation facilities that have 
kept us from feeling that it was a good idea to build on our 
lot as long as we did not own an automobile. 

Mr. Await: Mr. Chairman, I will have to ask that that be 
stricken. You struck it once before. 

Chairman Flanagan: That is responsive. 

Mr. Await: Responsive to what. 

Chairman Flanagan: To the question. 

Mr. Donovan: May it please the Commission, if he is 
going to keep asking the question thirteen times in thirteen 
different ways, of course, we are going to be bobbing up and 
down until we wear the seats of our pants out. I think the 
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Commission should instruct counsel that when they 

105 have ruled upon a question the matter has been 
passed upon and that he is not to repeat the question. 

I did not object again because I thought the Commission 
would naturally disregard the question and the answer. 

Chairman Flanagan: This line of questioning is not en¬ 
tirely foreign. It is true that Mrs. Morris is not a resident. 
Mrs. Morris was a resident of this area for quite a few 
years, as I understand it. 

The Witness: I have not been. 

• ••#•«•••# 

106 Q. Mrs. Morris, do you ever have occasion to ride 
from where you now live up to the lot that you own in 

Fort Davis Park? A. Yes, sir. 

Q. How do you get there? A. I take the C-4 Bus 

107 to Pennsylvania Avenue and then either take the 
Hillcrest Bus up to Branch Avenue and walk up a 

steep hill, approximately five blocks, or else transfer to 
a W M & A bus, a local bus, or pay an extra fare on the 
W M & A Express bus and go up to 38th Street. 

Q. How many transfers does that make in order to reach 
your destination? A. Only one transfer. 

Q. And travelling over how many lines ? A. On two lines 
in any case. 

Mr. Donovan: May it please the Commission at this time, 
in order that we might intelligently follow the testimony 
of the witness, and in view of the fact that they are talking 
about a lot located somewhere in Fort Davis, I think it 
might be well for the record of Mr. Harrison established the 
location of the lot, to see whether or not she is using the 
most adequate service which it is possible to obtain to reach 
that point. She is talking about some place in a pretty big 
area. 

Mr. Harrison: That is a good question. 
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By Mr. Harrison: 

Q. Tell us where the lot is ? A. The lot is on 38th Street, 
across the street from Fort Davis Park, one block and a 
half north of Pennsylvania Avenue. 

Mr. Myse: Is it north of S Street ? 

108 The Witness: It is just a half block north of S 
Street. 

Mr. Myse: While we are on the subject, would you de¬ 
scribe generally where your present home is in this area? 

The Witness: In the development known as Fairlawn 
Village, which lies between Minnesota Avenue and Good 
Hope Road and 22nd Street and 18th Street. 

Chairman Flanagan: You are presently Chairman of the 
Utilities Committee of Fort Davis? 

The Witness: I was, until my election as President last 
year, and I have been a member of the committee since. 

Chairman Flanagan: You are now President of Fort 
Davis Citizens 9 Association? 

The Witness: Yes. 

Chairman Flanagan: And you are empowered and speak 
for that association in this proceeding? 

The Witness: Yes. 

By Mr. Harrison: 

Q. Have you made a survey of the membership of the 
Association to determine what are their wishes in this re¬ 
spect and their needs for transportation in that area? A. 
We have not made a house to house survey. There is only 
one line operating there, the W M & A line down to Penn¬ 
sylvania Avenue, and for years the residents have come in 
and requested the Capital Transit Service, but we have 
never asked the Commission to hold a hearing on that 
specific subject 

109 Q. Will you retrace your movements to go from 
your home to your lot in Fort Davis ? I am not sure 

which line you used first. A. The C-4 Anacostia Line at 
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19th and Minnesota, travel down Minnesota Avenue to Penn¬ 
sylvania, transfer there to go up Pennsylvania Avenue to 
38th Street. 

Q. Will you tell how far it is from the time you enter 
the C-4 bus until you reach Pennsylvania Avenue and Minne¬ 
sota Avenue ? A. You mean the question of mileage or time ? 

Q. Both time and mileage, if you have it? A. I should 
say that mileage is not over two miles. In fact, it is not 
two miles even by that circuitous route. It is probably about 
two miles. But the time may run—it has taken me as long 
as three-quarters of an hour to go up to Pennsylvania and 
Branch Avenues, to our meetings, and it is approximately 
that time to get up to 38th Street, or a few minutes more. 

Q. When you get to Minnesota and Pennsylvania Avenue, 
then you would have to transfer to another line at Penn¬ 
sylvania Avenue? A. Yes, either to the Hillcrest Line and 
walk up the hill from Branch Avenue, or to the W M & A 
Line and get off at 38th Street. 

Q. How far would that be from Minnesota and Penn¬ 
sylvania Avenues, up to the next point where you 
110 catch a bus ? 

(There was no response.) 

Q. In other words, let me ask the question this way: How 
far is it from the corner of Minnesota Avenue and Penn¬ 
sylvania Avenue to your lot in Fort Davis Park? A. Not 
having a car and clocking off the mileage, I can only estimate 
that it is something about a mile, probably, a large part of it 
uphill. 

Q. So when you got back to Minnesota Avenue and Penn¬ 
sylvania Avenue, you would have to get on a street bus or 
Capital Transit, or W M & A on Pennsylvania Avenue? A. 
That is right. 

Q. And travel east ? A. That is right. 

Q. To what point? A. 38th Street, if I am on the W M 
& A; Branch Avenue if I am on Capital Transit, and then 
walk up. 
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Q. Now, could you tell the approximate time it would take 
to ride the transportation from that point to where you 
presently live ? A. From which point ? Minnesota Avenue ? 

Q. No, from your home. A. From my home up to that 
point, depending on the time of day and on whether I would 
use W M & A so-called express service, or local bus service 
operating on 40-minutes headway, the time could run from 
25 minutes to an hour. 

111 Q. How far is it from Pennsylvania and Alabama 
Avenue, the nearest where you would walk down to 

your home? A. To my present home, it would be approxi¬ 
mately the same distance, because it is about as far; we are 
very close at Pennsylvania and 38th to Pennsylvania and 
Alabama. It is right at the top of the hill there. 

Q. Are you able to travel from your home along Alabama 
Avenue to get to 38th and Pennsylvania, except by going 
via this circuitous route that you have just described? A. 
It would be an equally circuitous route to get from 1915 
Ridge Place up to Pennsylvania and Alabama Avenues. 

Q. Will you state whether or not, in the neighborhood of 
38th and Pennsylvania Avenue there is any shopping center, 
such as theatres and stores and so forth? A. There are no 
theatres. There is the only postal station for any place for 
miles around, and there is a very large shopping center. 

Q. Is there a bank in that neighborhood ? A. I don’t know 
of any bank unless one has come in recently, but there is a 
bowling alley up there and other facilities, that are not 
obtainable any place beyond Anacostia, in the vicinity of 
the 11th Street Bridge. 

Q. I believe you were going to state some action taken 
by the Fort Davis Citizens’ Association? A. I have a pre¬ 
pared statement, and then a few comments to make 

112 on the testimony. 

Mr. Myse: We object to that. We object to any 
turning of the witness loose with a general statement. We 
think it is proper to interrogate the witness to bring out 
proper evidence, but we do not think it proper that this 
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witness should be permitted to read in a general statement, 
particularly in view of the experience we have had with this 
very witness in prior proceedings. 

Chairman Flanagan: Mrs. Morris, in view of the Court 
injunction, we shall have to request that you confine your¬ 
self to statements of fact and testimony and eliminate your 
personal opinion as to what was testified to this morning. 

Mr. Harrison: Of course that means Mrs. Morris may 
state any facts which she knows of her own knowledge ? 

Chairman Flanagan: That is right. That is, which relate 
to the proceeding before the Commission. 

Mr. Myse: That leaves up to the witness the decision as 
to which facts are related to the proceeding, and I do not 
think this witness is competent to do that. 

Chairman Flanagan: You can proceed with your testi¬ 
mony Mrs. Morris. 

The Witness: We in the Southeast area affected by the 
W M & A suit which delayed inauguration of the proposed 
cross-town bus service from Nichols Avenue to Pennsyl¬ 
vania Avenue, forced Shipley Terrace residents to continue 
to make two transfers to even the downtown area, and 
113 deprived residents of the Hill Top area of anything 
like adequate bus service, have been highly incensed 
because we feel that the suit was based on false premises. 

Mr. Myse: We move to strike that, if the Chairman please. 

Mr. Donovan: That is an argumentative statement made 
by the witness. 

Chairman Flanagan: Yes, we will have to keep away from 
argument. That statement will be stricken. 

The Witness: I had hoped to show our reasons for those 
beliefs. 

Chairman Flanagan: So far it is a condemnation of the 
suit which the companies had a right to bring, and it is 
merely argument and your opinion and won’t help us very 
much in making our decision. 

The Witness: Not being a lawyer, I am not quite sure 
what you would consider opinion and what you would 
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consider facts. I have tried to develop this in a way that 
brings ont the facts as we in the Southeast see them. 

Chairman Flanagan: Perhaps we will have to go on and 
listen to objections as yon proceed. What you have said so 
far is not admissible as evidence. 


119 Mr. Donovan: May it please the commission, I 
wonld like to make a statement on that point. 

I think the testimony to be offered by the witnesses, all of 
whom have appeared here in the first hearing, should be 
limited to matters in rebuttal of the testimony put on by 
Capital Transit and W M & A. That is my suggestion. 

I know that Mr. Temple has testified because, as I stated 
to the Commission earlier, I examined the transcript of the 
testimony, and I saw where he had made a statement. 

I know that Mrs. Morris gave a statement previously. 
They all stated the need. 

I don’t believe the situation with respect to need has 
changed since the hearing was held. 

If they are going to make statements relative to the pre¬ 
vious need, I submit that it is purely repetitious. They are 
not adding to the value of the record. 


272 Mrs. Edward B. Morris 

was called as a witness, and being first duly sworn, 
was examined and testified as follows: 

The Witness: Before I start I should like to submit to 
the Co mmi ssion for the record a memorandum from Mrs. 
Doris D. Sutton, assistant chief dietitian at St. Elizabeth’s 
sent here by the Superintendent of St. Elizabeth last Tues¬ 
day morning. 

273 She stayed throughout the entire morning session 
and was not called. She was ready to be sworn and 

was unable to return then or today. This is her statement 
with regard to the need for service from St. Elizabeth’s and 
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witness should be permitted to read in a general statement, 
particularly in view of the experience we have had with this 
very witness in prior proceedings. 

Chairman Flanagan: Mrs. Morris, in view of the Court 
injunction, we shall have to request that you confine your¬ 
self to statements of fact and testimony and eliminate your 
personal opinion as to what was testified to this morning. 

Mr. Harrison: Of course that means Mrs. Morris may 
state any facts which she knows of her own knowledge ? 

Chairman Flanagan: That is right. That is, which relate 
to the proceeding before the Commission. 

Mr. Myse: That leaves up to the witness the decision as 
to which facts are related to the proceeding, and I do not 
think this witness is competent to do that. 

Chairman Flanagan: You can proceed with your testi¬ 
mony Mrs. Morris. 

The Witness: We in the Southeast area affected by the 
W M & A suit which delayed inauguration of the proposed 
cross-town bus service from Nichols Avenue to Pennsyl¬ 
vania Avenue, forced Shipley Terrace residents to continue 
to make two transfers to even the downtown area, and 
113 deprived residents of the Hill Top area of anything 
like adequate bus service, have been highly incensed 
because we feel that the suit was based on false premises. 

Mr. Myse: We move to strike that, if the Chairman please. 

Mr. Donovan: That is an argumentative statement made 
by the witness. 

Chairman Flanagan: Yes, we will have to keep away from 
argument. That statement will be stricken. 

The Witness: I had hoped to show our reasons for those 
beliefs. 

Chairman Flanagan: So far it is a condemnation of the 
suit which the companies had a right to bring, and it is 
merely argument and your opinion and won’t help us very 
much in making our decision. 

The Witness: Not being a lawyer, I am not quite sure 
what you would consider opinion and what you would 
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consider facts. I have tried to develop this in a way that 
brings out the facts as we in the Southeast see them. 

Chairman Flanagan: Perhaps we will have to go on and 
listen to objections as you proceed. What you have said so 
far is not admissible as evidence. 


119 Mr. Donovan: May it please the commission, I 
would like to make a statement on that point. 

I think the testimony to be offered by the witnesses, all of 
whom have appeared here in the first hearing, should be 
limited to matters in rebuttal of the testimony put on by 
Capital Transit and W M & A. That is my suggestion. 

I know that Mr. Temple has testified because, as I stated 
to the Commission earlier, I examined the transcript of the 
testimony, and I saw where he had made a statement. 

I know that Mrs. Morris gave a statement previously. 
They all stated the need. 

I don’t believe the situation with respect to need has 
changed since the hearing was held. 

If they are going to make statements relative to the pre¬ 
vious need, I submit that it is purely repetitious. They are 
not adding to the value of the record. 


272 Mrs. Edward B. Morris 

was called as a witness, and being first duly sworn, 
was examined and testified as follows: 

The Witness: Before I start I should like to submit to 
the Commission for the record a memorandum from Mrs. 
Doris D. Sutton, assistant chief dietitian at St. Elizabeth’s 
sent here by the Superintendent of St. Elizabeth last Tues¬ 
day morning. 

273 She stayed throughout the entire morning session 
and was not called. She was ready to be sworn and 

was unable to return then or today. This is her statement 
with regard to the need for service from St. Elizabeth’s and 
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the Secretary of the Fairfax Village Citizens Association 
sent me this other petition to be submitted to the Com¬ 
mission. 

Mr. Myse: We object to those petitions on the same 
grounds that we objected to the prior letter or statements 
of certain pastors in this record. 

If they are not here for cross-examination, we must object. 

Mr. Donovan: I make the same objection. 

I make the further objection with respect to the dietitian 
at St. Elizabeth’s Hospital. If she is attempting to speak 
for the personnel out there, I think that it should be incum¬ 
bent upon Mrs. Morris to show her authority. 

If she was sent here at the behest of the Superintendent 
of the Institution, then the letter should be from the Super¬ 
intendent of the hospital and not from the dietitian. 

Chairman Flanagan: These are not received in evidence 
no more than that other statement about which we talked 
earlier. These would be attached to the record just as any 
other letter or statement filed by the citizens in the areas 
affected. 

274 Direct Examination 

By Mr. O’Dea: 

Q. You were previously sworn and identified yourself at 
the hearing on May 9? A. Yes. 

Q. Are you employed? A. Yes, at the George Washington 
University teaching mathematics. 

Q. In the area which is the subject of this hearing, how 
many transit companies serve the transportation needs of 
the citizens? A. Two the Capital Transit Company and the 
Washington, Marlboro and Annapolia Motor Lines, Inc. 

Q. Do you know of any other section of the city where 
this practice prevails ? A. No. 

Q. Can the residents of Bradbury Heights, Fort Davis, 
Fort Dupont and parts of Fairfax Village utilize the Capital 
Transit Company’s weekly pass as advantageously as pas¬ 
sengers in other parts of the District? A. No. 
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Mr. Donovan: I object because it has not been shown this 
witness is familiar with what these people in these com¬ 
munities can use and cannot. She can speak for herself; 
if she is a representative of a particular Citizens 

275 Group, she can speak for that. 

Chairman Flanagan: Can you say ? 

The Witness: That is true of the Fort Davis where we 
own a lot and are certainly familiar with the transportation 
and it would, therefore, be true of all the residents in that 
area. They are served only by W. M. & A. 

Mr. Myse: We would like to join in the objection and 
further move to strike the answer just given on the same 
grounds. 

Also, our motion to strike and our objection is based on 
the ground that there has been no notice by this Commis¬ 
sion that any of these extensions up to the areas she men¬ 
tioned were involved in this proceeding. 

Chairman Flanagan: Is there any particular part of this 
answer you object to? It is common knowledge and I believe 
it is in the record that the W. M. & A. Motor Lines do not 
issue a weekly pass. 

Mr. Myse: We can concede that. 

Chairman Flanagan: It is also known that the Capital 
Transit Company does issue a weekly pass. 

Mr. Myse: That is correct; provided the Commission also 
takes into consideration the fact that they have asked to 
abolish that weekly pass in another proceeding known as 
Formal Case No. 396. 

Chairman Flanagan: Apparently, presently there 

276 is a pass in effect. 

Mr. Harrison: It is shown by the Commission’s 
order and the tariffs on file. 

By Mr. 0 ’Dea: 

Q. Is it not as advantageous to these citizens to use this 
pass? 
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Mr. Myse: May we understand that we have a continuing 
objection to this type of testimony on the grounds that we 
have stated? 

Chairman Flanagan: It may be so understood. 

Mr. Donovan: That goes for me also. 

The Witness: Because they must ride an independent line, 
W. M.&A. 

By Mr. 0 ’Dea: 

Q. Prior to Sunday, May 7, 1950 did the Washington, 
Marlboro & Annapolis Motor Line provide intracompany 
transfers between its “local” operating to Barney Circle 
and its downtown buses? A. No. 

Q. Do you know how long the request for such transfers 
was under consideration by the company? A. No more than 
a year. 

Mr. Donovan: I object. I cannot see where it is helping 
the question before this Commission. 

By intracompany transfers on W. M. & A. and the 
277 other things that Mr. O’Dea is now attempting to 
put into the record, I cannot see where it is helping 
the Commission. 

We are going to clutter up this record with a lot of testi¬ 
mony ... It is going to be confusing to the Commission and 
to the Court. 

Mr. O’Dea: We have to show convenience and this is one 
of the convenient parts of this transportation system I 
would like to show. 

Chairman Flanagan: The objection will be a continuing 
one. 

Mr. Myse: That also applies to us ? 

Chairman Flanagan: Yes. 

By Mr. 0 ’Dea: 

Q. Do you know how the residents of Bradbury Heights, 
Fort Davis, Fort Dupont and parts of Fairfax Village would 
use public transportation vehicles if they wished to visit 
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parts of the District not in the vicinity of 11th Street and 
Pennsylvania Avenue, Northwest— 

Chairman Flanagan: Before you answer that, as I under¬ 
stand it, you appear as a representative of Fort Davis 
Citizens Association, do you not? 

The Witness: Yes, and it was by the Fort Davis Citizens 
Association’s invitation that representatives of all these 
Associations met to discuss the entire transportation situa¬ 
tion and asked me to be their spokesman as the group 
278 representative. 

Chairman Flanagan: The reason, Mr. O’Dea, you 
are including these other areas in your questions ? 

Mr. 0 ’Dea: That is right. 

Chairman Flanagan: You did not qualify Mrs. Morris as 
being in a position to speak for those other associations. 

Mr. 0 ’Dea: I thought that she qualified herself, the first 
day that she was here, May 9. 

The Witness: At the previous hearing I was listed as a 
spokesman as having met with the other associations at the 
invitation of Fort Davis, and Mr. Osehe was also at that 
meeting. 

We had had a meeting just previous to this order. 

Mr. Donovan: In view of what Mrs. Morris has just said 
I object to any testimony as to her being a personal spokes¬ 
man for any other group other than the one she officially 
represents, unless it is first shown that the various citizens ’ 
associations in meetings duly held delegated such authority 
to Mrs. Morris. 

I again insist that the best evidence of such delegation 
of authority is the minutes of the various citizens’ associa¬ 
tions. Their Executive Secretary or their Secretary should 
be here to testify regarding the action taken. 

I want to know when the meetings were held, where they 
were held and who was present, the number of people 
present, when Mrs. Morris was authorized to speak for 
these various groups. 
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Mr. 0 ’Dea: I believe that she stated when it was 
held as to who was there. 

Mr. Donovan: I am talking about the meetings of the 
Citizens Associations w r hen these people were authorized to 
delegate Mrs. Morris as their spokesman. 

Chairman Flanagan: So, we will start afresh. We will 
take a minute or two while you repeat your information with 
regard to that meeting, Mrs. Morris ? 

The Witness: Last year when there was some friction 
between Hillcrest and Shipley Terrace on the C-2 line, be¬ 
fore I was president of Fort Davis, Mr. Osche, the president 
authorized me as its chairman of the Public Utilities Com¬ 
mittee to invite representatives of the other associations. 

The Randall Highlands Association, I know, voted to 
send a representative to such a meeting when I was present 
at their meeting. 

Mr. Temple was there from Bradbury Heights. Mr. Reed, 
as President of Hilcrest, Mr. Estes as the Chairman of the 
Public Utilities Committee for the Fort Dupont Association, 
and Commander and Mrs. Raymond Cole as representatives 
from the Randall Highlands Association were there in ad¬ 
dition to, I believe, one or two people from most of these 
same associations in addition to the presidents. 

The meeting was held prior to your original hear- 
280 ing and just a vreek before the previous hearing on 
May 9 Mr. Temple and another representative from 
Bradbury Heights, Mr. Reed and his Public Utilities Chair¬ 
man, Mr. Cleeton, Mr. Estes, from Fort Dupont and Mr. 
Sisk of my own Public Utilities Committee from my Asso¬ 
ciation met in my home for the same purpose. 

Chairman Flanagan: Proceed. 

By Mr. 0 ’Dea: 

Q. From these various areas I have enumerated, do you 
know how the residents -would use public transportation 
vehicles if they wish to visit parts of the District not in the 
vicinity of 11th and Pennsylvania Avenue, Northwest, for 
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example, the District Building, 14th Street and Park Road, 
or the Wharf ? A. If they desire to go beyond the immediate 
downtown area, they must either ride the local W. M. & A. to 
Barney Circle and transfer there to Capital Transit Com¬ 
pany with an extra fare, or take the downtown bus and then 
pay another fare to Capital Transit Company. 

Q. Are there some persons in this area who do not live 
near enough to the route of the local W. M. & A. to use the 
transfer? A. Yes. 

Q. How many fares would a person who does not live 
near enough to the route of the local have to pay to 
281 get to the George Washington University, or the 
Department of the Interior? A. Up until this intra¬ 
company transfer was put in last Sunday, two. 

Q. Do you know how many transfers to the same location 
would have to be used? A. It would be two, I should say, 
if you do not live near the route of the local. 

Mr. Myse: You are talking about the W. M. & A. local? 

The Witness: Yes. 

By Mr. 0 ’Dea: 


Q. How often do W. M. & A. local buses run on Pennsyl¬ 
vania Avenue during the base day, that is, not during the 
rush hour? A. 40 minutes. 

Q. Is the express service of W. M. & A. satisfactory? A. 
Yes. This downtown line does offer a limited stop service 
faster than other service east of the Anacostia River but 
to go beyond 11th and Pennsylvania Avenue another fare 
is required. 

Q. Does Capital Transit Company operate a similar serv¬ 
ice in the area involved in this proceeding ? A. No. 

Q. Do you know if the Capital Transit Company operates 
more frequent express service in other parts of the city? 
A. Yes. 


• « • ♦ • ♦ • • • . • 
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282 Mr. Donovan: But there is nothing to justify that 
service. 


Q. In the area east of Minnesota Avenue is there any 
direct public transportation between the adjacent 

283 communities of Fort Davis and Summit Park or 
Hilcrest? A. There is no direct connection between 

these communities. 

Q. How far is it from Fort Davis to Summit Park or 
to Hilcrest ? A. About a half mile between the closest points; 
farther between the Central Ports of both areas. 

Q. If one -were to walk from Fort Davis to Summit Park 
or to Hilcrest, would you describe the terrain in this loca¬ 
tion? A. The entire Hilltop area is a series of hills and 
valleys. 

Q. Using public transportation, how would you go from 
Fort Davis to Summit Park or Hilcrest? A. You must either 
walk a long distance down hill and up returning to the C-6, 
Hilcrest Bus, then transfer to the C-2 (36th Street and 
Alabama Avenue Bus) at Alabama Avenue and Branch 
Avenue to reach Summit Park and some parts of Hilcrest, 
or you may take the W. M. & A. downtown bus and transfer 
to the Hilcrest Bus at an extra fare for an airline distance 
of about a mile, or you may wait for the W. M. & A. Local 
and transfer from it to the C-6. 

Q. What are the headways on these W. M. & A. C-6 and 
C-2 lines during the base day? A. 40 minutes on the W. M. 
& A. and 30 minutes on the C-6 and C-2. 

284 Q. Using public transportation, how would you go 
from Fort Davis to Shipley Terrace? A. You would 

take the W. M. & A. with the choice of an extra fare, or 
wait for the local bus to reach either the C-6 line, then the 
C-2 line, then the W-2 shuttle bus to Shipley Terrace, or 
you would take the W. M. & A., then the C-2 line directly 
at a point farther wrest on Pennsylvania Avenue, and then 
the W-2 line. 
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Q. Does the terrain in the area involved in this proceeding 
permit easy walking to the different bns routes? A. No. 

Q. Will you describe the terrain in this area? A. It is a 
very hilly terrain and makes walking difficult and tiresome. 

Q. Where is the new Sousa Junior High School located? 
A. At 37th Street and Ely Place, Southeast. 

Q. Using public transportation, how would a child travel¬ 
ing from Summit Park and parts of Fairfax Village and 
Hilcrest get to the Sousa Junior High School? A. A child 
must take the Capital Transit Company C-2 or C-6 to Min¬ 
nesota Avenue and transfer to the C-8 line. 

Q. If the C-2 route is discontinued how would the same 
children get to the Sousa Junior High School using public 
transportation? A. Should the present C-2 line be 
285 discontinued, some of these children not living con¬ 
venient to the C-6 line would have to take the pro¬ 
posed cross-town W-4 and transfer twice instead of once 
to the C-6, or the new C-2 (proposed Shipley Terrace) and 
then to the C-8. 

Q. These children, are they of high school age ? A. No, in 
the 7th, 8th and 9th grades. 

' Q. Where is the Kramer Junior High School? A. 17th 
and Q Streets, Southeast. 

Q. Where is the Anacostia High School? A. 16th and R 
Southeast. 

Q. If the present C-2 route were discontinued, how would 
those children living west of Branch Avenue who now use 
the C-2 line get to Kramer Junior High School and Ana¬ 
costia High School by using public transportation? A. 
Should the present C-2 line be discontinued in favor of the 
W-4, children living west of Branch Avenue now using the 
C-2 line would have to take the W-4, make an extra transfer 
at Naylor Road to the new C-2 or transfer a second time to 
the C-4 to reach the Kramer Junior High School or the 
Anacostia High School. 

Q. If these children attended night affairs at these schools 
would they have to use this same route ? A. Yes. 
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Q. If a resident of Hilcrest or some person residing 

286 in Summit Park uses the C-2 line to shop or visit 
the Postal Station in Fairfax Village, how close would 

the present C-2 take her ? A. To 36th and Alabama Avenue, 
a distance of approximately .3 mile but not all of them live 
along the highway. 

Q. Where was the eastern terminus of the C-2 line before 
the war ? A. 36th and Alabama. 

Q. Was the eastern terminus changed during the war? A. 
Yes, to 36th and Alabama Avenue. 

Q. After the war did the Hilcrest residents request a 
change in this terminus ? A. Yes. 

Q. Where did the Hilcrest residence request the terminus 
be placed ? A. They requested its extension to the big shop¬ 
ping center at the top of the hill at Pennsylvania Avenue. 

Q. Where did the Commission Order the terminus to be 
placed? A. At 36th and Alabama Avenue. 

Q. Have you ever heard of the officials of the Capital 
Transit Company complain that the C-2 line was not well 
patronized? A. Yes. 

Q. Who? A. Mr. Locke at the hearing on May 9 

287 and others previously. 

Q. Have you discussed this matter with any of 
them? A. Yes. 

Q. WThat did you tell them? A. I told them that the 
Commission and the company had failed to take advantage 
fully of the possibilities of this line by failing to extend the 
terminus farther east. 

Q. Would people you know use the larger shopping area 
and Fairfax Village if the C-2 line were extended? A. Yes. 

Q. How many public libraries are there east of the Ana- 
costia River? A. One. 

Q. WTiere is it? A. At 16th Street and Good Hope Road, 
Southeast. 

Q. How would those persons living in your area and 
Fairfax Village, Bradbury Heights desirous of using the 
library at 16th and Good Hope Road get there? A. They 
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would take the W. M. & A. down Pennsylvania Avenne to 
Minnesota Avenne, then for an extra fare, or by transfer 
from the local bus, take the C-4. 

Q. With the extension of the C-2 line by the Commission, 
would that make this route more direct? A. Yes, some of 
them no doubt would walk down to the C-2 line at 

288 36th and Alabama, take that line down to Naylor 
Garden shopping center at 25th and Alabama and 

transfer to the Capital Transit Garfield-Loop bus there and 
go down Good Hope Road. 

Mr. Myse: I move to strike that part of the answer after 
the words i 1 some of them’ 

Chairman Flanagan: This is speculation on your part ? 

The Witness: I know where the librery is. 

Mr. Myse: As far as the people are concerned, she does 
not know what they would do. That is my objection. That 
is the basis for my objection and my motion to strike. 

Chairman Flanagan: It will be permitted to remain in 
the record as Mrs. Morris’ thought as to how people might 
use the transportation. 

Mr. 0 ’Dea: I will ask her what is the more direct route ? 
The Witness: The more direct route would be to go down 
Alabama Avenue to 25th and Naylor Road and transfer to 
Capital Transit’s Garfield-Loop line and go down Good 
Hope Road to the Library. 

By Mr. O ’Dea: 

Q. With this extension of the C-2 ordered by the Com¬ 
mission, would it provide transportation for children at¬ 
tending the Anne Beers School? A. Yes. 

Mr. Myse: I move to strike that answer and I object 

289 to it on the ground that the witness has not been 
qualified as to whether or not any particular people 

that she knows would in fact use that extension. 

Exam. Flanagan: Will you rephrase that question, Mr. 
0 ’Dea ? 
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By Mr, 0 ’Dea: 

Q. What is the most direct route for children using the 
Anne Beers School—that is, going to the Anne Beers 
School f A. By bus up or down Alabama Avenue. 

Q. From your area? A. From Fort Davis to walk to the 
top of the hill and then take a bus down Alabama Avenue. 
It is not a long distance, but in rainy weather, it could be 
very easily undesirable. 

Q. From where you live, which is a different part of the 
area? A. From where I live it is not in the part of Fort 
Davis area. 

Q. I know. A. They would not go to the Anne Beers 
School. They would go to a closer school. 

Q. Where is the Anne Beers Shool? A. 36th place and 
Alabama Avenue, Southeast. 

Q. Whtere is the Hilcrest Recreation Center? A. 32nd and 
Denver Streets, Southeast. 

290 Q. Would the extension of the C-2 line as ordered by 
the Commission, provide public transportation for 
children in the area involved in this proceeding attending the 
recreation center? A. Yes. 

Q. Would the same extension provide public transporta¬ 
tion for those persons in the area proceeding to Fort Davis 
and Fort Dupont Parks ? A. Yes. 

Q. Do you know whether this extension of the C-2 line 
as ordered by the Commission would provide public trans¬ 
portation for other persons in the area involved in this 
proceeding? A. Yes, it would. 

Q. Can you describe some of the persons who would be 
benefited by this route? A. Patrons of the Naylor Theatre, 
located at 2834 Alabama Ave., Southeast; parishioners of 
the several churches located on Alabama Avenue and pa¬ 
trons of the bowling alleys in the Fairfax Village; persons 
employed in the shopping area at 38th and Pennsylvania 
Avenue, and living to the South or southwest; domestic help 
who work in the area, many of them living near Naylor and 
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Good Hope Roads; letter carriers of the Fort Davis Postal 
Station, and so forth. 

Mr. Myse: I move to strike that portion of the answer 
which related to domestic help living or working in 

291 the area, the neighborhood of Naylor and Good Hope 
Road, on the ground she is not qualified to state and 

has not shown any qualifications as to whether she has 
knowledge of any such persons. 

The Witness: I know of no specific ones but people with 
whom I have talked here mentioned there were some. 

Mr. Myse: I move to strike the last part of the answer. 

Mr. Donovan: My objection goes to all of the testimony. 
Mr. 0 ’Dea: Are they making general objections ? 

Mr. Donovan: No. 

By Mr. 0 ’Dea: 

Q. Do you know if this extension of the C-2 ordered by 
the Commission is necessary for the convenience of persons 
who desire to use public transportation in this area? A. 
Yes. 

Q. How do those persons living in this area and using pub¬ 
lic transportation reach the Bolling Field, the Naval Re¬ 
search Laboratory, the Naval Air Station and St. Eliza¬ 
beth’s Hospital at present? A. At present they take the 
W. M. & A. down Pennsylvania to Minnesota Avenue, there 
transferring to the Capital Transit Company C-4 which 
winds through Anacostia to Nichols Avenue where another 
transfer is necessitated to the A-Lines out of Nichols 
Avenue. 

Q. How would they reach these places under the 

292 proposed W-4? A. They could reach these destina¬ 
tions directly from Pennsylvania and Alabama Ave¬ 
nues, or from Bradbury Heights via the proposed W-4 line 
ordered by the Commission. 

Q. Is the service on the Sousa Line as good now as the 
service was before the war? A. No; according to the Com- 
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mission’s own order, there were 794 fewer miles operated 
daily in January of 1949 than there were in January of 1943. 

I know a number of the schedules. I can give the head¬ 
ways where there have been changes. 

Mr. Myse: I move to strike this answer on the ground 
it is obviously based on a finding of the Commission in its 
previous order. 

The Commission may recall that we made a point to object 
to that particular finding on the ground it was not based on 
evidence and if we had an opportunity, we would have shown 
just to the contrary. 

I do not think that this witness can give an answer of 
this kind based on findings of the Commission in any respect. 
It is not her testimony. 

If the Commission’s findings were correct, it would still 
be an improper answer. 

In view of the object that we have made, we think that 
it is highly improper for this kind of an answer to go into 
the record. 

293 Mr. Harrison: That same objection was made by 
Capital Transit Company and was rejected by the 

Court. 

Mr. Myse: As far as I know, the Court has not gotten to 
that objection yet. 

Chairman Flanagan: It was clear Mrs. Morris had based 
her answer on a passage from the Commission’s own finding, 
is not that right ? 

The Witness: This was from my own knowledge, but that 
is true. I could give you the changes and schedules which 
would indicate that. 


Q. Please limit the answer to your knowledge. A. The 
C-2 formerly operated on a ten-minute schedule before the 
war. During the war it was lengthened to half an hour. 
Now, it is back to a 15-minute headway. The Silcrest bus 
formerly operated on 20 minutes and then it was 40 and 
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now it is 30 minutes. Some of the other lines have been 
changed accordingly. 

The Benning Bus now operates on a slightly longer head¬ 
way than it did up to a fairly recent change in the schedule. 

Mr. Harrison: The Commission can take administrative 
notice of its own orders in that respect. 

Mr. 0 ’Dea: That completes the direct testimony of Mrs. 
Morris but before submitting her for cross-examination I 
would like to say to the Commission that she is pre- 
294 pared to supply a statement in addition to her testi¬ 
mony. I request that she be permitted to read this 
statement into the record and that it be considered by the 
Commission as an opinion and a conclusion and not evidence, 
and that it be received as these other petitions and state¬ 
ments have been received in this case. 

Mr. Donovan: I object to any statement by the witness. 

Furthermore, I want the record to show that Mrs. Morris 
has testified before this Commission with respect to all of 
the various routing of the different bus lines over in the 
area she has come here to complain about. She had read her 
answers. I want the record to show she has the answers to 
the questions. She has professed to be an expert here. If 
she is, it would not be necessary to look at the written record 
about the distances. 


297 By Mr. Harrison: 

Q. You say you teach mathematics at George 
Washington University? A. Yes. 

Q. What Kind ? A. Through Calculus. 

Q. That is rather advanced mathematics, is it not ? 

Mr. Donovan: What does that have to do with the exten¬ 
sion of C-2 and W4 ? 

Mr. Harrison: It is qualifying this witness. 

Mr. Donovan: Certainly teaching mathematics, whether 
it is calculus or algebra has nothing to do with her testimony 
on the requirements of these people for bus transportation. 



By Mr. Harrison: 

Q. How long have you lived over in Southeast Washing¬ 
ton? A. In this particular home since December of 1940. 

Q. You have been pretty active in civic matters in that 
area, have you? A. Since somewhat before that time as a 
charter member of the Fort Davis Association and soon 
thereafter as its secretary. 

Q. When was that ? A. The Association was organized in 
the latter part of 1930—the latter part of the 1930’s 

298 and I became secretary, I should say, within two years 
after it was organized, and was secretary until my 

husband went into service in 1943, when I left Washington 
for about a year and a half. 

Q. Has it not been your practice to attend practically all 
hearings before this Commission involving transportation 
matters? A. Yes. 

Q. Have you made a special study of the transportation 
needs in Southeast Washington? A. I think that I have 
because I use so many of them. I am cognizant of the 
various schedules and know just when to go to get a bus or 
what bus to take. Sometimes you cannot get it. You just 
miss it. 

Q. In your opinion, would the establishment of the W-4 
line terminus at Pennsylvania and Alabama Avenues take 
business away from W. M. & A. ? 

Mr. Donovan: Objection. I do not think sufficient founda¬ 
tion has been laid here for that. Certainly there was nothing 
brought out on direct examination. 

This is supposed to be cross-examination. It is certainly 
not cross-examination because there was nothing brought 
out on direct examination about loss of business to W. M. 
& A. 

Chairman Flanagan: Sustained. 

Mr. Harrison: There is testimony in here by Mr. 

299 Chew. 

Mrs. Morris testified in this earlier proceeding that 
to send that line up there would not detract from the service 
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of W. M. & A. I am now asking that since she has been 
sworn in. 

Chairman Flanagan: I do not think that she has testified 
as to the effect upon W. M. & A. 

Mr. Harrison: I am asking her that now. 

Chairman Flanagan: This is cross-examination. 

Mr. Harrison: As Mr. Donovan stated a moment ago, 
great latitude is permitted. 

Mr. Donovan: You must keep within the scope of the 
direct examination, however. 

Chairman Flanagan: The objection is sustained. 

By Mr. Harrison: 

i 

Q. In your opinion, would the extension of the W-4 line 
from Bolling Field to 38th and Pennsylvania Avenue in¬ 
crease transportation to 38th and Pennsylvania Avenue or 
diminish transportation to 38th and Pennsylvania Avenue ? 

Mr. Donovan: I object again for the simple reason that 
no foundation has been laid here for this witness to testify 
regarding the number of people who might use the bus 
service or the number of people who require this bus service. 

Chairman Flanagan: Mrs. Morris has testified as 
300 to the convenience. 

Mr. Donovan: Now she is being asked to testify 
about the increasing number of riders. 

She is not spoken of as an expert, a transportation expert. 

Chairman Flanagan: She is asked as to her opinion. I 
think obviously if it is more convenient, we almost know 
what the answer might be. 

Mr. Donovan: It calls for a conclusion based on no facts 
given by this witness. 

Chairman Flanagan: It is merely this witness’ opinion 

as to whether it would be more convenient and whether it 

# 

would attract more passengers. 

Mr. Donovan: Opinion evidence is supposed to be evidence 
based upon facts. We are entitled to know what the facts 
are and whether she is qualified to have this opinion. 
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Mr. Myse: We object on this, also. We would like to 
point out the fact that she may have an opinion as to the 
convenience of special extensions, but we dispute the con¬ 
clusion that you say is almost obvious from that which 
means that there will be more people involved. That does 
not follow. 

Mr. Harrison: The witness was asked for an opinion to 
be evaluated by this commission, not counsel. 

Chairman Flanagan: I would like to ask whether my spec¬ 
ulation was correct, and it is merely Mrs. Morris’s opinion. 
Can you answer that question? 

301 The Witness: I have heard a number of people say 
if they had direct transportation to Nichols Avenue 

they would no longer use their private transportation. 
Chairman Flanagan: That is heresay. 

The Witness: I think that there would be people who 
would use public transportation by way of Alabama Avenue 
who now use private transportation. 

In other words, there would be new usage for both transit 
companies rather than the usage of private transportation 
as at present. 

Chairman Flanagan: Your opinion is that both companies 
would be benefited by the extension? 

The Witness: I think that would be. 

Chairman Flanagan: That is your opinion. 

By Mr. Harrison: 

Q. Is that true as to the extension of C-2 or W-4? 

Mr. Myse: Same objection. 

Mr. Donovan: I make the same objection. 

The Witness: There would be different routes involved. 
Chairman Flanagan: The objection is overruled. 

The Witness: In the case of W-4 the people who are 
going to Nichols avenue could use that from 17th and Penn¬ 
sylvania Avenue; whereas the W-4 would give the bus serv¬ 
ice to 38th and Pennsylvania Avenue so far as get- 

302 ting to all the points concerned. 
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But the C-2 has a separate use for a more local use of 
people in the area. 

W-4 would benefit people from Bradbury Heights and 
Fort Dupont getting to their places of employment. Both 
buses will benefit people getting to the Hilcrest Recreation 
Center and the churches. 

If you operate only on a half-hour headway, a lot of people 
would not use it. 

Chairman Flanagan: Mrs. Morris, when you express these 
answers as your opinion, are they based upon your conver¬ 
sations in the meetings you have testified to with the rep¬ 
resentatives of these other groups? 

The Witness: In the meetings and with people in Fairfax 
Village with whom I have talked over the ’phone, with peo¬ 
ple with whom I have talked who have been at the meetings, 
with a man at my home, at the first of the two meetings I 
mentioned, and with workers at St. Elizabeth’s, with a resi¬ 
dent of Fort Davis who waited for a long time for conven¬ 
ient transportation and finally bought a car to put two cars 
thereby in her family, because she could not reach St. Eliza¬ 
beth’s otherwise. 

Commr. Spencer: You have not made a systematic sur¬ 
vey? 

The Witness: Not a house-to-house survey. 

Mr. Myse: It is now obvious her answers are based on 
hearsay. 

303 For that reason we make the additional objection. 

Chairman Flanagan: It is hearsay, but the answers 
apparently are based on conversations or conferences at 
which these various problems were discussed by the repre¬ 
sentatives from the various citizens’ associations. 

I asked Mrs. Morris if those conferences formed the basis 
for the answers that she has been giving. She said “yes.” 

Mr. Myse: My objection is to the testimony then for that 
very reason. We cannot cross-examine persons who gave 
her this information in this proceeding. They have not been 
produced. 
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Mr. Myse: We object on this, also. We would like to 
point out the fact that she may have an opinion as to the 
convenience of special extensions, but we dispute the con¬ 
clusion that you say is almost obvious from that which 
means that there will be more people involved. That does 
not follow. 

Mr. Harrison: The witness was asked for an opinion to 
be evaluated by this commission, not counsel. 

Chairman Flanagan: I would like to ask whether my spec¬ 
ulation was correct, and it is merely Mrs. Morris’s opinion. 
Can you answer that question? 

301 The Witness: I have heard a number of people say 
if they had direct transportation to Nichols Avenue 

they would no longer use their private transportation. 
Chairman Flanagan: That is heresay. 

The Witness: I think that there would be people who 
would use public transportation by way of Alabama Avenue 
who now use private transportation. 

In other words, there would be new usage for both transit 
companies rather than the usage of private transportation 
as at present. 

Chairman Flanagan: Your opinion is that both companies 
would be benefited by the extension? 

The Witness: I think that would be. 

Chairman Flanagan: That is your opinion. 

By Mr. Harrison: 

Q. Is that true as to the extension of C-2 or W-4? 

Mr. Myse: Same objection. 

Mr. Donovan: I make the same objection. 

The Witness: There would be different routes involved. 
Chairman Flanagan: The objection is overruled. 

The Witness: In the case of W-4 the people who are 
going to Nichols avenue could use that from 17th and Penn¬ 
sylvania Avenue; whereas the W-4 would give the bus serv¬ 
ice to 38th and Pennsylvania Avenue so far as get- 

302 ting to all the points concerned. 
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But the C-2 has a separate use for a more local use of 
people in the area. 

W-4 would benefit people from Bradbury Heights and 
Fort Dupont getting to their places of employment. Both 
buses will benefit people getting to the Hilcrest Recreation 
Center and the churches. 

If you operate only on a half-hour headway, a lot of people 
would not use it. 

Chairman Flanagan: Mrs. Morris, when you express these 
answers as your opinion, are they based upon your conver¬ 
sations in the meetings you have testified to with the rep¬ 
resentatives of these other groups? 

The Witness: In the meetings and with people in Fairfax 
Village with whom I have talked over the ’phone, with peo¬ 
ple with whom I have talked who have been at the meetings, 
with a man at my home, at the first of the two meetings I 
mentioned, and with workers at St. Elizabeth’s, with a resi¬ 
dent of Fort Davis who waited for a long time for conven¬ 
ient transportation and finally bought a car to put two cars 
thereby in her family, because she could not reach St. Eliza¬ 
beth’s otherwise. 

Commr. Spencer: You have not made a systematic sur¬ 
vey? 

The Witness: Not a house-to-house survey. 

Mr. Myse: It is now obvious her answers are based on 
hearsay. 

303 For that reason we make the additional objection. 

Chairman Flanagan: It is hearsay, but the answers 
apparently are based on conversations or conferences at 
which these various problems were discussed by the repre¬ 
sentatives from the various citizens’ associations. 

I asked Mrs. Morris if those conferences formed the basis 
for the answers that she has been giving. She said “yes.” 

Mr. Myse: My objection is to the testimony then for that 
very reason. We cannot cross-examine persons who gave 
her this information in this proceeding. They have not been 
produced. 
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For that reason we do not think that it makes any differ¬ 
ence whether the information is given to her in conferences, 
whether it is an official conference, or unofficial, whether it 
was based on telephone conversations or any other conver¬ 
sations. 

We still think that it is hearsay. 

Mr. Harrison: Neither can we cross-examine the 1181 
persons who are interviewed in this so-called survey. I 
would like to qualify Mrs. Morris further by asking another 
question. 

By Mr. Harrison: 

Q. Have you not made a point of finding out the 
304 needs of the community by asking people specific 
questions in regard to the kind of service they need ? 

Mr. Donovan: Objection. I wanted to make an objection 
before. 

Mr. Harrison is now attempting to cross-examine in order 
to qualify the witness. That is unusual. 

Mr. Harrison: No, it is just an additional qualification. 

Mr. Donovan: With respect to the opinion that she has 
formed from talking to representatives of citizens associa¬ 
tions, I think that is exceedingly dangerous and we are en¬ 
titled to know the number of people she has talked to, wheth¬ 
er they are representatives of the community or not. 

Certain citizens associations themselves do not necessarily 
represent the community. There are many areas of Wash¬ 
ington where the citizens associations speak for no one but 
a small minority. I want to know how many people she 
talked to. 

Chairman Flanagan: I think Mrs. Morris went into de¬ 
tail and you were so busy formulating your objection you 
did not pay attention to her. 

She did enumerate those people with whom she had con¬ 
sulted and whose views she obtained before expressing her 
own opinion. 
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Mr. Donovan: As I understand it, her views as now ex¬ 
pressed are based upon conversations with people 

305 who attended meetings at her home. 

Chairman Flanagan: Mrs. Morris has explained 
in the record the basis for her opinions as given to the Com¬ 
mission. 

By Mr. Harrison: 

Q. How many people do you think you have talked to 
and asked them specifically about the need for service along 
Alabama Avenue to Fairfax Village area? A. Outside of 
the Fort Davis Association, I should say probably not more 
than 15. But our own area has 200 family members, nearly 
100 per cent. Because of the building that has come in since 
last fall when the membership drive was on that is the figure. 

It is an area which belongs to the Association. I should 
say 90 per cent membership is represented and it is fast 
growing. 

There is continuing construction in the area all the time. 
The attendance at the meetings within the past year has 
ranged between 77 and lower. I can give you the exact fig¬ 
ures because I have taken special note. It was 77 at one 
meeting. At the last meeting last spring it was 35, In the 
fall it was 42, 52 and 55. 

It dropped down to 17 on a bad night and at the last 
meeting there were 20 and the weather was again bad. 

Q. Was there any opposition at those meetings to exten¬ 
sion of Capital Transit Line to Fairfax Village ? A. 

306 There has never been opposition. 

Q. Is there organized movement on the part of 
people in the area to object to such an extension? A. There 
has never been any objection. 

By Mr. Myse: 

Q. Do you think that there would be any objection to hav¬ 
ing Capital Transit Service run by the doors of every one 
of these persons if it were offered? A. Yes, there would be. 
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There are a great many people who do not want the bus 
on the residential streets. 

Q. They would like it nearby if they could have it? A. 
They would like it on the nearest thoroughfare. 

Q. They would make no objection to any such extensions ? 
A. No. 

By Mr. Harrison: 

Q. I forgot one question. 

Is there any convenient way now for people living in 
Fairfax Village or Bradbury Heights or Fort Davis to reach 
St. Elizabeth’s Hospital, either those who work there or 
employed there or who just wish to visit the hospital? A. No. 

Q. Would such transportation down Alabama Avenue af¬ 
ford such means? A. Yes, it would be a great advan- 
307 tage. 

By Mr. Await: 

Q. I understand you to testify that you lived at 1915 
Ridge Place, Southeast? A. Yes. 

Q. That is not in the Fort Davis Park Area you said? A. 
No. 

Q. I believe you said you owned a lot in Fort Davis ? A. 
Yes. 

Q. I assume that since you are Secretary to the Associa¬ 
tion since about 1940, or was it earlier than that? A. Ap¬ 
proximately 1940. I do not know the exact date but it was 
for a number of years. 

Q. When did you acquire the lot? A. Before the Associa¬ 
tion was organized in 1937,1 should say. We were married 
in 1936 and it was within the first year. 

Q. How many times did you go up to see your lot? A. I 
do not go so very often to see it, but I go to visit friends in 
the neighborhood and to the various meetings of the com¬ 
mittees held in the homes of members. 

The Chairman always invites me to their committee meet¬ 
ings. 
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Mr. Await: That is alL 

Mr. Donovan: I have no questions. 

(Witness excused.) 

i 

R. J. Vierbuchen, 

123 was called as a witness, and, having first been duly 
sworn, was examined and testified as follows: 

Direct Examination: 

The Witness: My name is R. J. Vierbuchen and I live at 
3601 Suitland Road. 

Mr. Chairman, you will recall, no doubt, that I filed two 
petitions with the Commission in 1948. I think I probably 
originated this affair. 

The first of those petitions was signed by the residents 
who live along the route of the loop of the C-2 bus line, re¬ 
questing that loop be abandoned for various reasons. Those 
reasons were: 

(1) Several of the property owners claimed that their 
property is being damaged quite seriously by the buses run¬ 
ning along 36th Street, which is in deplorable condition; 
and we also asked that it be abandoned because of the lay¬ 
over point at the point of 36th Street and Suitland Road, 
and gave as our reasons for that the fact that the bus drivers 
make a nuisance of themselves there; during the winter, 
and cold weather, they race their motors. 

Do you want me to go on further ? 

Mr. Myse: It seems to me that this is pretty repeti- 

124 tious. 

The Witness: It is all of record. 

Chairman Flanagan: That was all your testimony? 

The Witness: That is right. 

Chairman Flanagan: Now, Mr. Myse, at this point we 
have the question you raised. 
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Mr. Vierbuchen made that as a statement. He has now 
been sworn and to some extent what he will say is repeti¬ 
tions, but they are facts which he had of his own knowledge. 
If you have the same objection his swearing that what he 
said before was true, then we will grant him the opportunity 
to say it again now under oath. 

Mr. Myse: That is not my objection. 


125 Chairman Flanagan: If you have conditions which 
you wish to complain of, or bring to the attention 

of the Commission at this time, please do so. 

The Witness: All right. 

As I said, the property owners complain about the dam¬ 
age to their homes. 

Mr. Myse: I object to that. That is obviously hearsay. 
Chairman Flanagan: These are immediate neighbors in 
the same street. 

Mr. Harrison: Exactly like the surveys. 

Mr. Donovan: May the Commission please, I submit he 
should name the neighbors. 

Mr. Myse: And we ask him to produce the neighbors. 
Chairman Flanagan: Do they live on the street ? 

The Witness: Yes. 

Chairman Flanagan: State your experience, first, please. 
The Witness: As to the damage to the homes ? 

Chairman Flanagan: The matters that are being com¬ 
plained of. Did you experience those same difficul- 

126 ties? 

The Witness: No, there was no damage to my home. 
The buses slow up when they get to my corner. The lay¬ 
over point is at my house, and they slow up. 

I can name three persons who claim serious damage to 
their homes. I haven’t inspected them. 

Mr. Myse: I think, Mr. Chairman, this obviously is hear¬ 
say. He says that he has no damage to his own home, but 
he is here complaining on behalf of someone else. 
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Chairman Flanagan: Would those three be interested in 
appearing here ? 

The Witness: They appeared before. They were at the 
prior hearing. 

Chairman Flanagan: Did they testify or make a state¬ 
ment on the record? 

The Witness: Yes; Mr. Morton made a statement, and 
Mrs. Posing. 

Chairman Flanagan: Is that petition which you have be¬ 
fore you a copy of the one you sent to this Commission ? 

The Witness: Yes. 

Chairman Flanagan: Do you wish to present it now for¬ 
mally to the Commission ? 

The Witness: Sure. 

Chairman Flanagan: It is signed by you ? 

The Witness: It is not signed by anybody. The originals 
were signed and filed with the Commission. 

127 Mr. Donovan: I think they are a part of the rec¬ 
ord, may it please the Commission. If I recall cor¬ 
rectly, they were certified to the District Court as a part 
of the record. 


Mr. Harrison: I am not able to state whether they were 
or not, but if Mr. Vierbuchen can identify them by the date 
and the first name of the witness on there, it could prob¬ 
ably be verified and certainly incorporated by reference. 

The Witness: I don’t know the name of the first signer. 

Mr. Donovan: I have photostatic copies of that. 

Mr. Myse: Mr. Chairman, as I recall, that petition was 
certified to the Court by the Chairman. We made objection 
to the exhibit, however. 

Among others was the fact that it was not made a part 
of this record, but if it had been made a part of the record 
we would still have made the objection, and we do have the 
objection today that it is not proper evidence with respect 


to anybody except, perhaps, Mr. Vierbuchen, who is now 


present before the Commission. 


/ 
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We want to make that point again because there are any 
number of cases which hold that petitions of that kind are 
not proper evidence because we have no opportunity to 
cross-examine anyone except the pe’rson presenting it. We 
make that point at this time. 

Commissioner Spencer: Will you continue that 
128 argument, to take in Exhibit E ? 

Mr. Myse: No; I don’t think that applies to Exhibit 
E because that was a scientific survey made in course of 
ordinary business by people who are trained to make it. 
That kind of testimony does not come within the hearsay 
rule. 


129 Chairman Flanagan: So far as you are concerned, 
no damage has been done to your house, Mr. Vier- 

buchen ? 

The Witness: No. 

Chairman Flanagan: Your complaint, as I remember it, 
ran to the noise ? 

The Witness: The nuisance. 

Chairman Flanagan: The nuisance ? 

The Witness: That is right. 

Chairman Flanagan: Of course, that has been stated in 
the record and the Commission has had that in mind. 

The Witness: That first petition was signed by 28 of the 
residents along the route. The second petition was signed 
by 58 residents along the line of the C-2 bus line from Good 
Hope over to 36th Street. They were all very enthusiastic 
about having that bus line extended so as to go to 

130 Pennsylvania Avenue and Alabama Avenue. 


Chairman Flanagan: In that event, Mr. Vierbuchen, as I 
understand it, you at this time do not want to add to what 
was placed in the petitions that have been certified to the 
Court, is that a fact ? 
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The Witness: Nothing; except to call the attention of the 
elaborate schedule that the W M & A have, still the 

131 section of Alabama Avenue and 36th Street to Penn¬ 
sylvania Avenue is without any transportation what¬ 
soever. That leads to two shopping centers, and various 
other enterprises over there, and would be of very great 
convenience to the local community. 

Mr. Myse: I must object again in so far as this witness 
states anything with respect to the convenience of the local 
community. 

Now, there has been a case which we cited in the brief 
heretofore mentioned, on that very subject, that no witness 
can state as to the general need of the community. He can 
state as to his own needs and no other. 

The Witness: Well, it would be a great convenience to me 
and Mrs. Vierbuchen. Not to me, because I drive a car, but 
my wife does not. 

Chairman Flanagan: You do not dispute the fact that 
there is no service between 36th Street and Alabama at 
present? 

Mr. Myse: Put in that form, yes, we do dispute it. We 
would rather say that the area between the points you men¬ 
tioned is adequately served by both Capital Transit C-6 and 
by the existing W M & S service. 

For that reason there is no need to run a bus along those 
few blocks. 

Mr. Harrison: Mr. Vierbuchen, just state where you live, 
please. 

The Witness: I live at the corner of 36th and Suit- 

132 land Eoad. 

Mr. Harrison: How far is it from there to Alabama 
Avenue and Pennsylvania Avenue ? 

The Witness: Approximately half a mile, I think. 
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Direct Examination: 

By Mr. Harrison: 

Q. Is there any bus that travels between 36th and Suit- 
land Road and Pennsylvania and Alabama Avenues along 
Alabama Avenue ? A. There is one W M & A bus which is 
a through bus and does not stop. It does not take on or dis¬ 
charge passengers. 

Q. In other words there is no service pick up and dis¬ 
charge between 36th and Suitland Road along Alabama 
Avenue until they reach Pennsylvania and Alabama Ave¬ 
nues ? A. That is correct. 

Q. Will you state whether or not there is a general shop¬ 
ping area, stores or other things, at 38th and Pennsylvania 
Avenue ? A. There are two large shopping centers. 

Q. Where do the high-school students in your neighbor¬ 
hood attend high school? A. At Anacostia, I think. 

Q. How do they get to Anacostia? A. They take the C-2 
bus at my corner. 

Q. And go to what place? A. (No response). 

133 Q. I mean, how do they get to the high school on 
the C-2 bus? A. That I don’t know. They probably 
go down to Pennsylvania Avenue and Minnesota Avenue 
and transfer. I don’t know. 

Q. In other words, it would be necessary, by travelling 
the C-2 bus, to make a transfer at some point along Penn¬ 
sylvania Avenue to another vehicle to get to the Anacostia 
High School? A. I am not sure about that. 

Q. The C-2 bus runs from 25th and Naylor Road to Bar¬ 
ney Circle, is that right ? A. That is right. 

Q. It does not go through Anacostia? A. No, sir. 

Q. Then it could not go by the Anacostia High School, 
could it? A. I just don’t know how close the high school is 
to the C-2 bus line. 

Q. Is there a general public park along Alabama Avenue 
south of Pennsylvania? A. A general park? 
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Q. Yes, a public park? A. Yes, on the north side of Ala¬ 
bama Avenue. 

134 Q. Can you tell how people in your neighborhood 
can get to that public park? A. No, sir. 

Q. Can they go by public transportation? A. There is no 
transportation. 

Q. If the C-2 line were extended along Alabama Avenue 
as far as Pennsylvania Avenue, would that afford access to 
passengers to reach the park area? A. Yes. 

Q. How many members are there in your family? A. Just 
Mrs. Yierbuchen and myself. 

Q. How many cars do you have ? A. One. 

Q. When you have the car, how can she reach the shop¬ 
ping center at 38th and Pennsylvania Avenue? A. She has 
to walk. 

Q. You say it is how far? A. It is a half mile. 

Q. That is, from your house? A. Yes. 

Q. Does she find need for service to get to 38th and Penn¬ 
sylvania Avenue on occasions, to go to the shopping cen¬ 
ter there? A. Yes. 

Q. Would that be a convenience to Mrs. Vier- 

135 buchen, to have transportation along Alabama Ave¬ 
nue to that shopping center? A. Yes, sir. 

Q. Is the failure to have such now an inconvenience to 
her? 

Mr. Donovan: I suggest he is leading the witness, please. 
I think he ought to ask questions instead of making state¬ 
ments for the witness. 

Mr. Harrison: That is as direct a question as I can ask. 
Chairman Flanagan: I think the matter of inconvenience 
to Mr. Vierbuchen and his family is adequately covered. Is 
there anything further ? 

Mr. Harrison: No further questions. 
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Cross-Examination: 

By Mr. Myse: 

Q. Yon stated there is a park on the north side of Ala¬ 
bama Avenue between 36th Place and Pennsylvania Ave¬ 
nue ? A. That is right. 

Q. Is there actually any public entrance to that park 
along Alabama Avenue at that point ? A. Yes. 

Q. How many? A. The whole thing is open. 

Q. There are no formal sidewalks or driveways? 
136 A. No. 

Mr. Harrison: It is a public park, is it not? 

The Witness: Yes, sir. 

Mr. Harrison: Where people are permitted to gather for 
recreation ? 

The Witness: The park has just been recently developed. 

Mr. Harrison: Isn’t there a recreation center somewhere 
in that neighborhood ? 

The Witness: That is further up toward Good Hope Road. 
It is about 30th or 32nd Street, I think. 

Mr. Harrison: How could people from the area of 38th 
and Pennsylvania Avenue reach the recreation center? 

The Witness: They would have to walk to 36th Street 
and take the bus or walk all the way. 

Mr. Donovan: May I ask a question? Are you through? 

Mr. Harrison: Yes. 

By Mr. Donovan: 

Q. Mr. Vierbuchen, you made the statement that people 
in your neighborhood could reach the park on the north 
side of Alabama Avenue more readily if the C-2 line were 
extended to Pennsylvania Avenue and Alabama Avenue. 
Did I understand your testimony correctly on that point? 
A. That is correct, yes. 

Q. How would that be? Won’t you have to walk from 36th 
and Suitland Road to 36th and Alabama Avenue to get to 
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the C-2 line if it were extended ? A. Two steps wonld 

137 take yon there. They both come together there. 

Q. Then yon wonld board the bns to ride two city 
blocks to reach the park? A. It is a matter of fonr blocks. 

Q. How many feet wonld yon say are in the fonr blocks ? 
A. As I say, it is approximately half a mile down to Penn¬ 
sylvania Avenne. 

Q. Wonld yon be surprised to know that it is only %ths of 
a mile? A. Well, it may be. That is not much variance. 

Q. Now, with respect to the high school children in your 
neighborhood that yon testified to, how many go to Eastern 
High School? A. I don’t know. 

Q. Yon don’t know that any go to Anacostia? A. Yes, I 
do. 

Q. How many go there ? A. I don’t know the number. 

Q. Would yon say a few or many? A. Well, I know that 
the 8:15 bns in the morning is pretty well crowded at my 
corner. Whether they all go to high school or whether they 
go to some grade school or not, I don’t know. 

Q. Are they children of high school age or grade 

138 school age ? A. I wonld say it is mixed. 

Q. Where are you employed? A. I am not em¬ 
ployed. 

Q. Are you retired? A. I am retired. 

Q. The automobile that you refer to as being in your 
family, is that available for your wife to use in the daytime ? 
A. My wife does not drive. 

Q. Are you home to drive her if she wants to go to the 
store? A. No; but I might add that I do most of the shop¬ 
ping. 

Q. Do you use the car to do the shopping? A. Yes. 

Q. Yon don’t walk to 38th and Pennsylvania Avenue ? A. 
No; I don’t believe I could. It is too hilly. It is a very hilly 
street. Oh, I can, but I don’t like to. 

Q. If this C-2 were extended, how frequently do you think 
you would use it to travel from 26th and Suitland Road to 


i 
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Pennsylvania Avenue and Alabama Avenue? A. I don’t 
think I would use it. 

Mr. Donovan: That is all. 

Cross-Examination: 

By Mr. Myse: 

Q. If the W-4 were extended instead of the C-2, 

139 that would suit the same need that you testified to 
with respect to the C-2, would it not? A. Well, it—it 

would for the immediate neighborhood. 

Q. That is all you testified to. A. Nobody asked me about 
the other. 

Mr. Myse: That is all. 

Redirect Examination: 

By Mr. Harrison: 

Q. Nobody asked you about what? A. About the direct 
route into Barney Circle. That is the main feature. 

Q. What do you mean by that ? A. The C-2 would run to 
38th and Alabama Avenue. 

Q. When one rides the C-2 to Barney Circle, if they are 
living downtown and working downtown, they have to trans¬ 
fer to Barney Circle, don’t they? A. From the street car to 
Barney Circle, that is right. 

Mr. Donovan: They do that on all the buses going into 
Barney Circle, don’t they ? That Capital Transit operates ? 
The Witness: Yes. 

Mr. Donovan: The C-4, C-6, the C-2, and all the buses that 
run out Minnesota Avenue toward Benning Road? 

The Witness: That is right. 

By Mr. Harrison: 

140 Q. Are you familiar with the operation of the W 
M & A along Pennsylvania Avenue? A. Well, I see 

them operating there, yes, sir. 

Q. You know where they go? A. Yes. 
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Q. Does the W M & A render any service from Pennsyl¬ 
vania Avenue South toward Bolling Field or Naval Re¬ 
search or Naval Air Station? A. Not through Alabama Ave¬ 
nue. 

Q. Is there any way now of reaching the area of 38th and 
Pennsylvania Avenue, or, is there any way now of reaching 
the three places I mentioned, Bolling Field, Naval Research 
and Naval Air Station, by using the WM&S service? A. 
I don’t know. I am not familiar with their routes. 

Chairman Flanagan: Are there any other questions ? 

Mr. Donovan: Yes. 

Reeross-Examination: 

By Mr. Donovan: 

Q. Mr. Vierbuchen, do you presently use the C-2 service 
of the Capital Transit Company? A. No; I don’t use it. 

Q. Do you ride the buses of the W M & A? A. No. 

Q. You have no need for public transportation, then? 
A. No. 


C. E. Cleeton 

141 was called as a witness, and, having first been duly 
sworn, was examined and testified as follows: 

Direct Examination: 

By Mr. Harrison: 

Q. Will you please state your name? A. C. E. 

142 Cleeton. 

Q. And your address ? A. 2424 34th Street, South¬ 
east. 

Q. Mr. Cleeton, would that be near the intersection of 
34th Street and Camden Street? A. On the corner. 

Mr. Myse: Which corner ? 

The Witness: It is the northeast corner. 



By Mr. Harrison: 

Q. Where do you work? A. Naval Research Laboratory. 

Q. Will you state where that is ? A. It is in the very south¬ 
ern tip of the district. 

Q. Is there any public transportation by which you can 
ride from your street or your neighborhood to the Naval 
Research Laboratory? A. Yes. 

Q. Will you describe how it is and where it goes ? A. One 
route would be to take C-2 to Naylor Road or that vicinity, 
known as Sky land, transfer to a Garfield Loop bus— 

Q. At what point? A. I guess it would be Naylor Road 
and 25th; I am not sure. 

Mr. Myse: And that is a W-4 ? 

The Witness: It is a W line, which goes down Good 
143 Hope Road. 

Mr. Myse: W-6? 

The Witness: Possibly; one is W-6 and one is W-8,1 don’t 
remember which way they run. Then they transfer in Ana- 
costia to an A bus and out to the Naval Research Labora¬ 
tory. 

By Mr. Harrison: 

Q. That means two transfers? A. That is correct. 

Q. And how far would you say that is in miles traveled, 
or do you know ? A. I know that it is approximately 6 miles 
by car via Alabama to the Naval Research Lab. This would 
be further, because it goes around through Anacostia. 

Q. That is, the way you now have to go would be farther 
than down Alabama Avenue? A. Yes, that is right. 

Q. Do you know that the proposal of the Company was to 
operate the W-4 down Alabama south? A. I do. 

Q. Would that line serve your purpose in reaching the 
Naval Research Laboratory? A. Yes. 

Mr. Myse: I don’t see why we need this testimony, Mr. 
Chairman. That is the very service we propose, and there 
is no controversy over that. 
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By Mr. Harrison: 

144 Q. Now, Mr. Cleeton, where is the nearest shopping 
center to your place? A. The Fairfax and Fort Du¬ 
pont area. 

Q. Is that around Pennsylvania Avenue ? A. Yes, Fairfax 
on one side and Fort Dupont on the other. 

Q. How can you get there now by public transportation ? 
A. Walk or by car. 

Q. You mean there is no public transportation by which 
you can reach that point now? A. Except to go down Branch 
Avenue and transfer to the W M & A and go back up Penn¬ 
sylvania. 

Q. Tell us what condition you have to walk on to reach 
Branch Avenue? Tell us about the Terrain and the topog¬ 
raphy? A. From my home, it is reasonably flat. Other 
nearby areas that is not true. 

Q. That is to say, in areas south and east of you it is 
hilly, or quite hilly, is it not? A. That is correct. East of 
me, the terrain falls off very rapidly. West of me it rises 
somewhat. 

Q. How can the people in that neighborhood reach the 
shopping center at 38th and Pennsylvania—the same as 
you? A. Yes. 

Q. By climbing the hills to reach Branch Avenue ? 

145 A. Some would. 

Q. And then what line would they take ? A. They 
would take the C-6 down Branch Avenue to Pennsylvania, 
transfer to the W M & A, and go back up Pennsylvania to 
the area. 

Q. They would have to operate over two transportation 
lines to reach 38th and Pennsylvania? A. That is true. 

Q. The transfer is good between the C-6 line and W M 
& A at that point, is it not? A. I do not know. 

Mr. Donovan: Yes. 

The Witness: It is only good upon locals, I am quite sure. 

Mr. Donovan: That is true. 



By Mr. Harrison: 

Q. Now, would an operation along Pennsylvania Avenue 
up to 38th and Pennsylvania Avenue be much quicker and 
more convenient than going down Branch Avenue, up Penn¬ 
sylvania and back up? A. Would you restate the question? 
I believe you made an error. 

Q. I am sorry. In order to reach the shopping center at 
38th and Pennsylvania, would transportation along Ala¬ 
bama Avenue direct to that point be quicker? A. Much 
quicker. 

Q. Would it save you time as well as the necessity 

146 for transfer? A. Very much. It is on the short leg 
of the triangle there. 

Q. Are you able to state whether other people in your 
neighborhood shop in the shopping area of 38th and Penn¬ 
sylvania ? 

Mr. Myse: I object to that. 

Mr. Harrison: If he knows—you cannot object to that. 

Mr. Myse: I withdraw the objection. 

The Witness: I have seen my neighbors in the stores. 

By Mr. Harrison: 

Q. At what place? A. At Fairfax and Dupont Shopping 
Centers. 

Q. Do you have any children in school ? A. I do. 

Q. Will you state what school they attend? A. One child 
is in the Kramer Junior High and the other is in the Ann 
Beers grade school. 

Q. Where is the Kramer Junior High? A. I believe it is 
on Q Street. 

Q. How do the children reach that school from your 
neighborhood? A. My child takes the C-2 bus, rides to Q 
Street, gets off at Q and walks the remaining distance, un¬ 
less it is bad weather. In that case she sometimes continues 
to the Anacostia Line and transfers and rides a few addi¬ 
tional blocks. 

147 Q. That is Kramer Junior High which you men¬ 
tioned ? A. That is correct. 


Q. What high school do the high school students in your 
neighborhood go to ? A. Anacostia. 

Q. How do they get there now by public transportation? 
A. The same way you go to Kramer. Anacostia High School 
is approximately a block beyond the Kramer Junior High 
School. 

Q. In order to reach the high school by public transporta- 
' tion, how many transfers would have to be made from the 
time they boarded the C-2 bus to reach the high school ? A. 
In general the children do not transfer, but get off at Q 
Street and walk to the high school. It is only in the case of 
bad weather that they would transfer at the Anacostia Line. 

Q. And in bad weather when they have to transfer, they 
would have to make one transfer ? A. One transfer, with the 
existing C-2. 

Q. Is that a rather circuitous route or a short route ? A. 
No; I think that is a reasonably good route. 

Mr. Myse: Do they have any difficulty in making the trans¬ 
fers in bad weather ? 

The Witness: There have been complaints made to the 
Citizens ’ Associations that I know of, concerning those 
transfers. We have taken it up with the Capital Transit 
Company and you undoubtedly know that they have 
148 assisted us in putting, what I think they call a starter, 
to assist in getting them on the bus and transferring 

them. 

Mr. Myse: Since that starter has been there, have there 
been any difficulties ? 

The Witness: I have not had any complaints since that 
time. 

By Mr. Harrison: 

Q. What Citizens’ Association do you belong to? A. 
Hillcrest. 

Q. Do you hold office in that Association? A. I do. 

Q. Has your association taken any action on the question 
which expressed itself as to the need of transportation be- 
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tween the Hillcrest Area and the area at 38th and Pennsyl¬ 
vania Avenue ? A. I cannot state whether they have or not. 
I don’t recall that. 

Q. Did I ask you if W M & A gives any service between 
Pennsylvania Avenue and Bolling Field and the Naval Re¬ 
search Laboratory? A. None that I know of. 

I would like to clarify one point about the Junior High 
School. I said my child goes to the Kramer Junior High. 
That is only because she is in her last year. Otherwise she 
would go to Sousa, because we live in the Sousa Junior High 
area. The area east of Branch Avenue has been given 

149 to Sousa. My other child, when she becomes of junior 
high school age, will go to Sousa, and the proposed 

change in the C-2 Line would cause her to make two trans¬ 
fers to go to Sousa. 

Q. And that would be true of the other child? A. No, she 
will not go to Sousa. She will be in Anacostia High School 
next year. 

Q. Do you have any other facts that you desire to state 
in connection with the needs of transportation in that area, 
Mr. Cleeton ? A. I think that is all the additional facts that 
have not been brought out before. The Sousa situation is 
new and did not exist when the hearings were held before 
because Sousa had not opened. I would like to stress that 
point, that the junior high school students east of Branch 
Avenue all go to Sousa, and if the Capital Transit proposal 
of taking off the C-2 bus line went into effect, those students 
would have to make two transfers instead of one to get to 
school, which I think is considerable to ask, in bad weather, 
particularly. 

Q. Where is the Sousa School? A. The Sousa School is 
out Minnesota Avenue. It is near a grade school, I believe, 
known as Elliott. 

Mr. Mvse: Why couldn’t they use the C-e line that runs 
along Branch Avenue to Pennsylvania? 

The Witness: Those who are close enough to C-6 

150 could use it. However, there are a number of stu¬ 
dents that will be east of Branch Avenue up toward 


the Fairfax area, which I think would find it much more 
convenient to use the C-2. 

Mr. Myse: Why could they not use the existing W M & A 
service ? 

The Witness: Those that are within reach of W M & A 
could. However, there is an area in between that would be 
served by C-2 better. Also, along Alabama Avenue there are 
students. 

Mr. Harrison: How far is it from your house to the near¬ 
est stop of the W M & A line that your children could use 
in attending any school f 

Mr. Donovan: Just a minute. I think that is speculation. 
As far as talking about the stop, his children do not go to 
school by that W M & A service. Why have him speculate 
what they would use if they went to some other school ? Let 
us limit it to the facts of the matter. I object. 

Chairman Flanagan: Read the question. 

(The pending question was read by the reporter.) 

Chairman Flanagan: Mr. Myse asked him a question: 
Why don’t your children use the WM & A line? How far 
was it ? 

Mr. Myse: No; I was talking about the mythical students 
who were over near Pennsylvania Avenue that he testified 
to. Now, it is obvious in looking at the map that the stu¬ 
dents who are near Branch Avenue—and he so testified— 
could use the Branch Avenue Line. That includes his own 
children. They are only a block away. 

151 Mr. Harrison: That is a factual question that is 
pertinent to the question of public interest, if the 
Commission please. 

Mr. Donovan: It is not factual with respect to what he is 
familiar with. It is delving into the realm of possibility, 
and if we continued to do that instead of what actually ex¬ 
ists, we would be here forever. 

Chairman Flanagan: The objection is overruled. 

The Witness: It is approximately five blocks. 


By Mr. Harrison: 

Q. And where would that be? A. That would be where 
they have the waiting room at the top of the hill at Pennsyl¬ 
vania Avenue and Alabama. 

Q. And at 38th and Pennsylvania? A. 38th and Penn¬ 
sylvania Avenue, yes. 

Q. In other words, there is no service along Branch Ave¬ 
nue by W M & A over that route that would serve your 
neighborhood, is that correct? A. That is correct. As far 
as I know there is no W M & A service over Branch Avenue. 

Q. Does your wife drive an automobile? A. She does. 

Q. Do you have other members of the family that use 
transportation other than you and your wife? A. 
152 My children. 

Mr. Harrison: That is all I have. 

Chairman Flanagan: Are there any other questions? 

Mr. Donovan: Yes. 

Cross-Examination: 

By Mr. Donovan: 

Q. Mr. Cleeton, is your home about equi-distant between 
the C-6 and C-2 lines at the present time ? A. It is. It is ex¬ 
actly one block from each line. 

Q. Consequently, if the C-2 line no longer continued to 
operate, you could still use the C-6 line, is that correct? A. 
To go to certain places, but not to Fairfax Village. 

Q. How frequently do you have to go to Fairfax Village? 
A. If you permit me to guess, I would say it averages ap¬ 
proximately once a day. Some days I make more than one 
trip there. 

Q. How do you go there at the present time? A. By car. 

Q. Do you go to the shopping center at Good Hope and 
Alabama Avenue ? A. Ido. 

Q. How frequently do you use that shopping center? A. 
Two or maybe three times a week. 

Q. How do you reach that point ? A. By car. 
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Q. You could, however, reach it on the C-2 line, 

153 could you not ? A. That is correct. 

Q. If you wanted to use public transportation? 
A. That is correct. 

Q. How do you go to your place of employment each day 
from your home ? A. By car. 

Q. How long have you been living in this area, Mr. Clee- 
ton ? A. Since the Fall of 1941. 

Q. Have you been employed at the Naval Research Lab 
since then? A. I have. 

Q. And have you ever used public transportation for the 
purpose of reaching your place of employment? A. I have. 

Q. How did you get there when you had to require the 
use of public transportation? A. Taking C-2 to Naylor 
Road and 25th, or thereabouts, and transferring to the Ger- 
field Loop line to Anacostia, transferring to an A line, and 
out to the Naval Research Lab., taking approximately an 
hour and a half to make the trip. 

Q. Now, if public transportation on the W-4 line, as pro¬ 
posed, was put into effect, would you use the W-4 Line from 
34th and Alabama Avenue to reach your place of 

154 employment, or would you continue to use your auto¬ 
mobile ? A. It depends on the service it gives. 

Q. You don’t know whether you want public transporta¬ 
tion or not, is that correct ? A. I personally don’t know. 

Q. If the C-2 line were extended from 36th and Alabama 
Avenue to Pacific Avenue and Alabama Avenue, would you 
use the extended service to go from your home to the shop¬ 
ping center in Fairfax Village ? A. Members of my family 
would. Usually I have the car and I might very well take 
the car rather than to wait for a bus. However, members 
of my family have to walk when the car is not at home. 

Q. Does your wife go shopping at times other than your¬ 
self? A. Yes. 

Q. Does she shop at Fairfax Village ? A. Yes, sir. 

Q. Does she use the telephone for the purpose of buying 
her groceries ? A. No. 

w t 
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Q. She goes there personally? A. She does. 

Q. How frequently is it necessary for her to go 

155 to the store? A. At least three times a week. 

Q. Do you think she would use public transporta¬ 
tion to travel the distance she is now walking, if it were 
available ? A. She would part of the time; she would, rather 
than vralk. If she has the car, she might Very well use the 
car. 

Mr. Donovan: That is all. 

Cross-Examination: 

By. Mr. O’Dea 

Q. Mr. Cleeton, why don’t you use public transportation 
to go to vrork? A. Simply because of the long ride, taking 
about an hour and a half to make the trip, when I can make 
it in between fifteen and twenty minutes in the car. 

Q. Poor service ? A. That is right. 

Mr. Donovan: Just a moment. I submit that is not proper 
examination of the witness by counsel. If Mr. O’Dea is 
going to testify about the service, I suggest he be sworn. 

By Mr. O’Dea: 

Q. What kind of service do you consider that to be, Mr. 
Cleeton—an hour and a half? A. I consider that very poor 
service to go a distance of six miles. 

Q. Mr. Donovan just asked you: “You don’t know 
whether you want public transportation or not?” 

156 Why don’t you know? A. Because I don’t know what 
kind of service public transportation will give us. 

Mr. 0 ’Dea: That is all. 

Cross-Examination: 

By Mr. Mvse: 

Q. You do know that the proposal was to extend the W-4 
from your vicinity to the Bolling Field area, do you not? 
A. I don’t know how long it would take to make the trip nor 
how much trouble I will have in boarding an A bus at 
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Nichols Avenue. That is a very congested area, and I un¬ 
derstand that there is a great deal of trouble, from people 
working at our place and boarding the bus in that region. 

Q. As far as you are concerned, you don’t know whether 
the extension of the W-4 will aid you or not; is that right? 
A. I don’t know until I see it. 

Cross-Examination: 

i 

By Mr. Donovan: 

Q. Mr. Cleeton, do you have to come downtown to Wash¬ 
ington frequently? A. Not too frequently. 

Q. Do you use public transportation when you come down¬ 
town? A. I usually do. 

Q. What line do you use in that case? A. C-2 or C-6 to 
Barney Circle and a street car. 

157 Q. You don’t bring your car downtown? A. Very 
seldom. I didn’t today. 

Mr. Harrison: How did you come down today? 

The Witness: I rode a C-6. 

Mr. Harrison: Will you describe your trip ? 

The Witness: I left home approximately nine o’clock; 
took the C-6 to Barney Circle, immediately boarded the 
street car and rode to 13th Street, and got here about twenty 
to ten. 

Mr. Donovan: That is a forty-minute trip. 

The Witness: That is the average. 

Mr. Harrison: When your wife walks up to the shopping 
center, she usually has her groceries to take home, does 
she not ? 

The Witness: Yes. She only does it in an emergency be¬ 
cause it is too far to walk. 

Mr. Harrison: If she has a bag of groceries to take home, 
she would rather have transportation than walk ? 

The Witness: Certainly. 

By Mr. Harrison: 

Q. Does your not being able to answer with respect to the 
use of the service depend on the adequacy of service? A. 
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That is correct. If it would give me service comparable to a 
private car, I think I would certainly ride it. It would be 
cheaper. 

Q. Do you know if there are any other people em- 

158 ployed at the Naval Research Lab who live in your 
neighborhood ? 

The Witness: Yes. 

Mr. Harrison: Do you know what their experience is? 
The Witness: All I know— 

Mr. Donovan: I think the question calls for a Yes or No 
answer, and then we might object. He asked: Does he know 
what their experience is ? 

The Witness: I do. 

Mr. Harrison: Will you state what the experience is ? 

Mr. Donovan: I object to that; that is, what his neigh¬ 
bors ’ experience is. 

Mr. Harrison: He is testifying to facts he knows. 

Will you state what facts you know about your neighbors, 
as to how they go to the Naval Research Laboratory? 

The Witness: They go by private car. All I can think of 
in the immediate neighborhood, that is. I do know of one 

individual that goes by public transportation from an area 

# 

somewhat removed from us, that -would be aided by W-4. 

Mr. Harrison: Does he travel the circuitous route you 
described ? 

The Witness: He lives in the Shipley Terrace area and he 
has to go approximately the same route, coming up 25th and 
Naylor, to make a transfer. 

Mr. Harrison: That is the first transfer? 

The Witness: That is right. Then go down Good 

159 Hope Road on the Garfield Loop bus, Anacostia to 
get an A bus. 

Q. And that is the second transfer? A. That is right. 

Q. And then what would you do ? A. He continues on the 
A bus out to the Naval Research Lab. 

Q. How many transfers does he have to make in order 
to reach his destination? A. Two. 
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Q. Traveling over three different lines? A. Three dif¬ 
ferent Capital Transit Lines. 

Mr. Harrison: That is all. 

Mr. Donovan: Do you carry anyone else from your neigh¬ 
borhood to the Naval Research Lab every day ? 

The Witness: One or two others. 

Mr. Donovan: Do you ride in their cars periodically? 

The Witness: I do, periodically. 

Mr. Donovan: How frequently during the course of a 
week would you use your car to reach your employment ? 

The Witness: Counting the time that one of us is out of 
town, it averages about half the time that the car is in serv¬ 
ice to go to work. 

Mr. Donovan: It averages about half the time the car is 
in service ? 

The Witness: Three are involved. There are three 
160 cars. However, oftentimes we cannot all go in to¬ 
gether because of needing the car to go somewhere 
else from the Lab. so each individual’s car is required to 
carry him and others to work about half the time. 

Mr. Donovan: Would you say you used your car about 
twice a week to carry you to work? 

The Witness: Between two and three times a week. 

Mr. Donovan: Do you think public transportation would 
be more economical for you than to use your car no more 
than two or three times a week to go to your place of em¬ 
ployment ? ; 

The Witness: I think it would. 

Mr. Myse: When your car is at home, is it available for 
the use of your wife ? 

The Witness: Yes. 

Mr. Myse: Does she use it ? 

The Witness: She does. 

Mr. Myse: Do you think she would prefer using the car 
to go to Fairfax Village rather than catching the bus on 
Alabama Avenue ? 

Mr. Harrison: That is hearsay. 
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Mr. Donovan: He has already testified to nsing the car 
two or three times a week. 

Chairman Flanagan: There is conjecture involved there. 
Mr. Myse: There has been a good deal of conjecture here, 
and if the Chairman made a note, I have not objected 
161 to that, because I think he is probably close to his 
wife. 

Chairman Flanagan: I think this witness’s answers have 
been very precise and he has stuck to the facts. I think we 
might permit him one conjecture. 

The Witness: Would you restate the question? 

Mr. Myse: We can skip the question. I have no further 
questions. 

Mr. Donovan: I have no further questions. 

• ••••••••• 

William H. Osche 

164 was called as a witness and having been first duly 
sworn, was examined and testified as follows: 

Direct Examination: 

By Mr. Harrison: 

Q. Will you give your full name and address to the re¬ 
porter, please. A. My name is William H. Osche, O-s-c-h-e, 
and I am down here this afternoon as a private citizen stat¬ 
ing a few reasons why I feel that we should have bus serv¬ 
ice on Alabama Avenue. 

165 Q. Will you state your address. A. 3539 Texas 
Avenue. 

Q. Will you state just where that is in relation to some 
of the present Transit bus lines? A. That is I would say 
about two-thirds of the way to the top of Pennsylvania 
Avenue hill. It is just a short distance down from the W M 
and A bus station at the junction, there, of 38th and Penn¬ 
sylvania Avenue. 

Mr. Myse: 38th or 28th ? 



The Witness: 38th. In fact, the Soapbox Derby starts 
just past the entrance of Texas Avenue. 

By Mr. Harrison: 

Q. Is Texas Avenue, does it cross Pennsylvania Avenue 
there? A. It does not. 

Q. To the north? A. It is to the north of Pennsylvania 
Avenue. 

Mr. Myse: May I ask you, you may have already stated, 
how far from Pennsylvania Avenue you are ? 

The Witness: I would say approximately two blocks. 

Mr. Myse: North? 

The Witness: North on the right-hand side going in. 

By Mr. Harrison: 

Q. Mr. Osche, I haven’t had an opportunity to discuss 
this matter with you very much but will you state to 
166 the Commission where you are employed and what 
means of transportation you now use and whether 
or not the proposed operation of the C-2 line of the Capital 
Transit or the W-4 line to 38th and Pennsylvania Avenue 
would serve your needs and, if so, how? 

Mr. Myse: I object to that question, because it is com¬ 
posed of too many questions. I think Mr. Harrison can split 
it up question by question so that we will have an oppor¬ 
tunity to object. 

Chairman Flanagan: We will see if the witness can an¬ 
swer part of it. 

The Witness: My testimony will not have really any hear¬ 
ing on any of those questions that you have asked, because 
I do not use the bus service for work, so that question would 
be out. 

My testimony here would more or less deal with the mem¬ 
bers of my family who, while not using it for work, have 
several other reasons for using this service if it were avail¬ 
able. 

Mr. Myse: Is your wife present? 

The Witness: She is, sir. 



Mr. Myse: Is that one of the members of your family that 
you referred to ? 

The Witness: She will testify also. 

Mr. Myse: Who else is there in your family? 

167 The Witness: Two children. 

Mr. Myse: How old are they ? 

The Witness: Fifteen and eleven. 

Mr. Harrison: This is not the proper time to cross-ex¬ 
amine. 

Mr. Myse: I wanted to elicit those facts for purposes of 
objection. 

By Mr. Harrison: 

Q. You are head of the household, I suppose? A. Yes, sir. 

Mr. Myse: I want to object to this witness. He stated that 
personally he does not use bus service and since his wife 
is here— 

Chairman Flanagan: Overruled. 

The Witness: Our family is a member of the Holy Com¬ 
forter Church located on the corner of Branch and Alabama, 
Southeast, and my two children are both members of the 
Junior Choir who rehearse on the average of once a week. 
Under the present conditions they now go up 38th Street 
and walk to and back from the church during the nights of 
these rehearsals. 

By Mr. Harrison: 

Q. Are the rehearsals at the church? A. The rehearsals 
are at the church. In addition to that, the younger girl is a 
member of the Girls Scouts who meet there every Monday 
night, and of course, she walks to and from these 

168 Girls Scout meetings except if I am home or avail¬ 
able to take her, hut she generally walks. 

Now, the other part of my testimony deals with the Hill- 
crest Playground which is located at 32nd and Denver 
Streets, Southeast. My oldest child is a member of several 
athletic teams which belong to a League there, baseball and 
basketball predominantly, and she is there on the average 
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of two days a week, Tuesdays and Thursdays are the days 
normally scheduled for the contests in which she is inter¬ 
ested. She also walks, as a rule, back and forth. 

Then during the summer the Recreation Department has 
movies there quite often. 

Q. Just where is that ? A. That is at the Recreation Play¬ 
ground, 32nd and Denver Street, and of course the children 
attend there pretty regularly, also. This would be in the 
evening. 

Then the children also, on the average, generally about 
once a week, attend the movies at the Naylor Theatre, which 
is located at approximately the juncture of Good Hope Road 
and Alabama Avenue. That is the extent of my testimony. 

Q. How can the children get to the Naylor Theatre now 
from your place? A. They walk. 

Q. How far is that, Mr. Osche ? A. Well, I guess, off-hand, 
—I would say probably about a mile and a half or 
169 two miles. I would say pretty close to two miles. 

Q. Now, if there were bus service along Alabama 
Avenue from the area of Pennsvlvania and Alabama Ave- 
nue, would they use that bus? A. Yes, indeed. 

Q. Did you state where they go to school, Mr. Osche? A. 
The younger girl attends Randall-Highland School at 30th 
and Pennsylvania Avenue, Southeast, and the oldest girl 
attends Cramer Junior High—I don’t know the exact ad¬ 
dress. I think it is right adjacent to Anacostia High School. 
I don’t know the exact street number. 

Q. How do they get to school now? A. They go to school 
on the W. M. & A.; that is, the older girl who is attending 
the Cramer Junior High goes to school by the Maryland 
bus, the W. M. & A., and the younger girl walks. 

Q. Where do they transfer, down at Minnesota Avenue? 
A. Down at Minnesota Avenue, I believe. 

Q. Is that school near Minnesota Avenue? A. She gen¬ 
erally takes the Capital Transit bus from there in. 

Q. That is, from Pennsylvania? A. From Pennsylvania 
Avenue over to the street there, 19th, I believe. 
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Q. So, so far as that is concerned she would con¬ 
tinue to ride down to Minnesota and Pennsylvania 
Avenue? A. That is right. 

Q. So if the C2 and W4 were operated up to 34th and 
Pennsylvania that would not take her away from the W. M. 
and A. line, would it? A. No. 

Q. But it would give you service that you now do not 
have ? A. That is right, sir. 

Q. How many cars do you have in your family? A. One 
car. 

Q. Do you use it? A. As a rule. I am the only driver in 
the household. 

Q. So unless you are at home to take the family, there 
is no other way for the family to get to the various places 
of amusement, marketing, schools, and so forth, except by 
walking or public transportation? A. That is true, sir. 

Q. Mr. Osche, what do you have to say about the shop¬ 
ping center along 38th and Pennsylvania Avenue? Is that 
a fairly large development for shopping? A. Well, the shop¬ 
ping at 38th and Alabama, there are two, which are almost 
in that immediate area. There is one in the Fairfax Village 
and one further north on Alabama Avenue, where 
171 the Fort Davis Bowling Alleys are located, which is 
about the same size as the Fairfax Village shopping 
center and I believe the facilities are pretty nearly the 
same, both having the grocery stores and drug stores and 
restaurants. 

Q. That is to the north of Pennsylvania? A. That is to 
the north of Pennsylvania. 

Q. How far is it from Pennsylvania Avenue? A. I would 
say it would be about a block north from the Fairfax Vil¬ 
lage shopping center which is at 38th and Pennsylvania 
Avenue. 

Q. What post office do you use in your neighborhood 
when you have to go to the post office? A. We use the one 
in Fairfax shopping center. 
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Q. Is there any other theatre near your residence ex¬ 
cepting the one at Naylor Gardens? A. There is one at the 
foot of the hill. 

Q. At the foot of Pennsylvania Avenue? A. Yes, approx¬ 
imately near Pennsylvania Avenue and Minnesota, the 
Highland Theatre. 

Q. Now, will you state, Mr. Osche, just what use your 
children would make of a bus line operating along Alabama 
Avenue from the neighborhood of Pennsylvania and Ala¬ 
bama? Just state the various functions that they would 
attend during the course of a week and ride such a vehicle. 
Mr. Donovan: I object to the question. 

172 The witness has already answered the question 
touching on the use of the bus service along Alabama 

Avenue. If he wants to summarize, that is something else 
again. I don’t believe the witness should be permitted to 
clutter up the record with a reiteration of something previ¬ 
ously testified to. 

Chairman Flanagan: Read the question, please. 

(The pending question was read by the reporter.) 

Chairman Flanagan: Can you summarize very briefly? 
The Witness: Yes. I can summarize briefly in this way 
in that the younger child would use the bus line at least 
three times each way per week. 

Bv Mr. Harrison: 

Q. Does that mean three round trips? A. That is three 
round trips, that is right, sir. The oldest child will use it 
at least four times. 

Q. Round trip ? A. Round trip; that is, to her destination 
and back. That would be the minimum, I would say. 

Q. That is, in these functions that they now attend? A. 
That is right. 

Q. Does that include attending the theatre at Naylor 
Gardens? A. Yes, sir. 

Q. Do you have any other comments that you wish 

173 to make with respect to the need that you know of 


for bus service along Alabama Avenue south to Penn¬ 
sylvania ? 

Mr. Donovan: I object to the question, it is too broad in 
scope and makes the witness testify to tilings outside of his 
own knowledge. 

Mr. Myse: May I have it read? 

Mr. Harrison: I am not asking the witness anything ex¬ 
cept as to his knowledge. 

Mr. Donovan: Certainly you are. 

Chairman Flanagan: Read it, please. 

(The pending question was read by the reporter.) 

Mr. Myse: I would like to register my objection on the 
same grounds. It is entirely too broad and the witness can 
say anything he wishes and vre have no opportunity to ob¬ 
ject, or determine whether or not wre should object with 
respect to the testimony. 

Mr. Harrison: You can alwavs move to strike. 

Chairman Flanagan: Objection is overruled. 

The Witness: I could say that these same reasons that 
I presented here could be multiplied a goodly number of 
times because, especially as it w^ould apply to the play¬ 
ground and to the movies. The church, that w’ould be some¬ 
thing that probably would apply particularly to my own 
family. There is a junior baseball team in our area who 
play at least twice a week. 

174 By Mr. Harrison: 

Q. Where do they play? A. The majority of the 
games is at the Hillcrest Playground. Of course, up to now 
some ride their bikes, some w r alk, and maybe some thumb 
some rides over and back. 

Q. And the bus line down Alabama Avenue wrould fur¬ 
nish them transportation to that point? A. Yes, sir. 

Mr. Myse: I move to strike not only this last answer but 
the answ r er to the previous question on the ground that it 
is based on hearsay and vre have no opportunity to cross- 
examine the persons he is referring to. 
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As the witness himself has said, he does not know whether 
they use bicycles, thumb rides, or just how they would get 
to this Recreation Center. As a matter of fact they might 
easily use the existing transportation service combination 
of W. M. & A. and Capital Transit C6 line. So I think that 
this testimony is not evidence of anything at all in this pro¬ 
ceeding, and we move to strike it for that reason. 

Chairman Flanagan: Mr. Osche, you do know these chil¬ 
dren go to the playground to play baseball ? 

The Witness: I wras manager of the team for one year 
and helped out the second year, and I would say that there 
is no transportation available, that is, directly over Ala¬ 
bama Avenue and at times when we would go to the 
175 ball game I have had as high as ten or eleven kids 
in the car. On other times, why, if I just took a few, 
as I say, they would ride their bikes or get over there the 
best way they can, because there is no service there. 

Mr. Myse: I think my objection is still well taken. The 
fact that he knows these children and took them in the past 
doesn’t show nor will it show what motive the children had 
in using their bikes or their failure in using the existing 
transportation. 

Chairman Flanagan: This witness was not asked as to 
what he knows they will do, he was asked as to the oppor¬ 
tunities they may have to take advantage of the service. 

The motion to strike is denied. 

By Mr. Harrison: 

Q. How many boys or girls, or mixed, did you have on 
this team when you managed it, Mr. Osche ? A. I would say 
that we would have probably on the average of twelve at 
least. Maybe some days there would be more, but I would 
say it would average at least twelve. 

Q. Do you know whether or not other people in your 
community go to the Naylor Theatre? A. Yes. Practically 
all of the children in the neighborhood go over there some 
time during the week. 


Q. Do you know whether or not the theatre has a special 
children’s attraction on Saturdays or on other week- 

176 days? A. They have a special attraction on Satur¬ 
days. I don’t know just the exact procedure of it, 

but I do know that various gifts are given away, in fact, 
the girl that lives in back of us on 39th Street won a bicycle 
up there just two weeks ago. Just on what grounds it was 
given, I do not know, but it was given through the Naylor 
Theatre. 

Q. Do you know of other children in your neighborhood 
who go down to the same schools that your children attend? 
A. I beg your pardon ? 

Q. Do you know of other children in your neighborhood 
who go down to the same school that your children attend? 
A. Yes, indeed. 

Q. Mr. Osche, I show you Exhibit D in this case and I 
call to your attention the area bounded in red crayon or 
red pencil, and ask you to state whether you live outside or 
inside that area. A. I live right here, sir. 

Q. That is on Texas Avenue ? A. Texas Avenue. 

Q. Outside the red boundary? A. That is right. 

Q. Have you heard of anybody making a survey in your 
neighborhood as to the needs for transportation in the 
southeast area, Alabama and Texas ? A. I have heard about 
it indirectly but as to the Fort Davis area which is 

177 up in here, but I have not heard of any one down in 
our area there. 

Q. Who was making that survey of the citizens, Capital 
Transit, or W. M. & A., or both, if you know? A. I can say 
only as to hearsay— 

Mr. Mvse: I object to it. 

Mr. Donovan: He has testified on hearsay before so let 
him testify on it. 

Chairman Flanagan: Do you still object? 

Mr. Mvse: Yes. 

Chairman Flanagan : Do you know? 

The Witness: I could not definitely say, no. 

Chairman Flanagan: Sustained. 
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By Mr. Harrison: 

Q. You were not interviewed, yourself? A. I was not 
interviewed myself, no, sir. 

Q. Is the area that you live in pretty well built up and 
populated, Mr. Osche? A. It is getting very much so, yes, 
sir. 

Q. Do you have any shopping center right around in 
your community? A. We do not. 

Q. Are you able to purchase groceries ? Is your wife able 
to purchase groceries other than by going to 38th and Penn¬ 
sylvania or some other shopping center? A. That is 

178 the only one we have available. 

Q. Is there a drug store up in that neighborhood? 
A. Yes, there is. 

Q. Where? A. It is in the same shopping center, 38th 
and Pennsylvania Avenue. 

Q. So if you need anything from the drug store you have 
to go up there, too? A. That is right, sir. 

Q. Are there any novelty shops, children’s stores, right 
around in your immediate vicinity without the requirement 
of the use of a bus? 

Mr. Donovan: I object to further questioning of this kind, 
if the Commission please. There is no testimony from the 
witness that he needs a bus to go to 38th and Pennsylvania. 

Buses are available along Pennsylvania Avenue. Mr. 
Harrison is certainly not alluding to Alabama Avenue ex¬ 
tension. I don’t know what he is getting at, I have been 
listening to him for five minutes. There is plenty of bus. 
service along Pennsylvania Avenue. 

Chairman Flanagan: What do you intend to show by that 
question, Mr. Harrison? 

Mr. Harrison: I wish to show the need for reaching that 
shopping center. 

Chairman Flanagan: You have developed that 

179 there is a shopping center and a theatre. 


By Mr. Harrison: 

Q. Mr. Osche, is there any shopping center along Ala¬ 
bama Avenue south of Pennsylvania Avenue until you reach 
Naylor Road or Good Hope Road area? A. No, there is not. 

Q. So the people living in that area have to go either to 
Pennsylvania or down to Naylor Road to do their shopping? 
A. Yes, sir. 

Mr. Donovan: I object to the question, I think it is a lead¬ 
ing question. I think the witness has already testified, as a 
matter of fact, that down at Minnesota Avenue there is a 
shopping center, so the question is not even based on facts. 

I move to strike the question, and answer of the witness. 

Mr. Myse: I join in the motion. 

Chairman Flanagan: The motion is denied. 

180 Cross-Examination 

By Mr. Donovan: 

Q. Mr. Osche, you w’eren’t here when the hearing started 
last week, were you ? A. That is right, sir. 

Q. Did you come down here on your own initiative today 
or were you asked to appear? A. I intended to come last 
week but I w^as unable to do so. 

Q. I see. What is your occupation, sir? A. I am a ma¬ 
chinist in the Naval Gun Factory. 

Q. Do you use your car to go to work each day? A. Not 
every day. I generally either use my car or ride with one 
of the neighbors who also works in the Gun Factory. 

Q. You divide the use of cars there? A. To some extent. 

Q. I see. So that consequently to go to and from work 
you find it better to use the automobile that you own or the 
automobile of fellow employees? A. That is right, sir. 

Q. Now, with respect to the needs of your children 

181 for bus service, you stated that they were members 
of the Holy Comforter Church. Where is that lo¬ 
cated ? A. It is located at the corner of Branch and Alabama 
Avenue. 


Q. Why don’t your children presently use the C 6 line 
of the Capital Transit Company to go to church on Sunday? 
A. You mean walk all the way down to Branch Avenue? 

Q. They have to walk up the hill to 38th and Alabama, 
don’t they? A. It’s only about a third of the distance. 

Q. I was checking when you made the statement. I want 
to use Exhibit D, if I may borrow it. 

You have already looked at this map. Now you indicate 
on there, if you will, please, sir, where your children take 
the bus on Pennsylvania Avenue. Here is Texas Avenue. 
A. Texas Avenue is right here. 

Mr. Myse: That doesn’t show in the record. 

Mr. Donovan: He is going to put an “X” mark there. 

By Mr. Donovan: 

Q. Can your children come up 38th Street to reach 38th 
and Pennsylvania Avenue at the present time? A. That is 
the way they do. 

Q. There are sidewalks in there? A. There is practically 
all the way except maybe one or two exceptions on 
182 38th Street. 

Q. There is some area in there that doesn’t have a 
sidewalk, isn’t that a fact ? A. That is true. 

Q. But along Texas Avenue you have a sidewalk, don’t 
you? A. Not all the way, either. 

Q. But more than on 38th Street? There is more con¬ 
crete, isn’t there? A. That is right. 

Q. Why is it necessary for your children to come up to 
38th and Pennsylvania Avenue when they can walk down 
the hill to Pennsylvania Avenue and Branch Avenue and 
take the C 6 and go to church? A. For the simple reason 
that I stated, that my children can come through our yard 
on 38th Street and it’s about a third the distance from here 
to here as it is from there down there. 

Q. From Pennsylvania Avenue to Texas Avenue is about 
equidistance ? 

Chairman Flanagan: This statement “from here to 
there ’ ’ doesn’t mean anything on the record. 
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The Witness: I can’t give yon the exact distance. 
Chairman Flanagan: But mention the locality a little 
more specifically. 

The Witness: From where we live on Texas Ave- 

183 nue, the children walk to the movies or the play¬ 
grounds or wherever they go, they go through my 

back yard back on 38th Street and up 38th Street and across 
38th Street. There should be another little 38th Street ex¬ 
tended over here which isn’t shown on the map. 

By Mr. Donovan: 

Q. It’s shown here. A. I beg your pardon, it is down 
there. 

Then they go on down Alabama Avenue to either the 
church or over to the playground or the movies. 

Q. Well, now, they have had available the C 6 service of 
the Capital Transit Company, haven’t they? A. I beg your 
pardon ? 

Q. They have available the C6 service of the Capital 
Transit Company. A. If they want to go dowm Branch 
Avenue. 

Q. But they don’t want to go there, they w’ant to go to 
38th and Pennsylvania? A. It’s considerably out of their 
way. 

Q. Since you have service, they don’t want to walk the 
extra distance to ride the bus? A. By the time you walk 
all the way down to Branch Avenue they could be pretty 
well toward the playground or toward the church. 

Q. Could you be wrong about your estimate about 

184 the third of the distance from your house to 38th 
Street and Pennsylvania Avenue as compared to 

the distance from your house to Branch Avenue and Penn¬ 
sylvania Avenue? A. I may be a little in error but very 
little, I would say. 

Q. Now, with respect to the need of your children for bus 
service to reach the Naylor Theatre, do they have any par¬ 
ticular reason why they go to the Naylor Theatre? A. Well, 
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they have particular movies there they would like to see. 
If there is a particularly good picture they go to see it. 

Q. But they show the same pictures at the Highland 
Theatre? A. Sometimes but not always. 

Q. They don’t have the same picture there always? A. 
Not always. 

Q. I don’t say on the same days but are you saying they 
don’t show the same picture down there ? A. If a child sees 
that there is a certain picture at a theatre, she doesn’t know 
that that picture is coming to another theatre two or three 
weeks later. 

Q. Does she ever go to the Highland Theatre? A. Surely, 
if the movie there is to her liking. They go to both. 

Q. How often do they go to the Highland? You 
185 said they went twice a week? A. I didn’t say twice 
a week. 

Q. I understood you—A. I said once a week. 

Q. How often do they go to the Highland Theatre? A. 
They go to the Highland if they don’t go to the Naylor. 

Q. So that week they wouldn’t go to the Naylor? A. May¬ 
be and maybe not. 

Q. The Highland Theatre is at Minnesota and Pennsyl¬ 
vania Avenue ? A. That is right, sir. 

Mr. Myse: The witness answered “yes,” didn’t you? 

The Witness: To what? 

Mr. Myse: To the description of the Highland Theatre. 

The Witness: The Highland Theatre is located practi¬ 
cally at Minnesota Avenue and Pennsylvania Avenue. 

Mr. Myse: Are you through? 

Mr. Donovan: No, I am not through. I am just starting. 
By Mr. Donovan: 

Q. So that the service that you say is essential to your 
children, the service along Alabama Avenue, is actually, or 
would be, a convenience to them, isn’t that a fact ? A. That 
is right, sir. 
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Q. But they have been going to the theatre for a 

186 number of years by walking over there? A. That is 
right, sir. 

Q. How long have you been living on Texas Avenue, Mr. 
Osche? A. Since 1938, November. 

Q. 1938 ? A. That is right. 

Q. When were you the manager of that ball team that 
you were talking about? A. 1948, in the summer. 

Q. All twelve children on the team, were they residents 
of your immediate vicinity ? A. They had to be. 

Q. They were from that section? A. The Fort Davis area. 

Q. They played at the Hillcrest Playground, is that cor¬ 
rect ? A. That is correct, sir. 

Q. How many blocks away is that from your home? A. 
Hillcrest Playground? 

Q. Yes, sir. A. Well, I can’t say definitely how many 
blocks. If you have a map there, it’s located at 32nd and 
Denver. I would say approximately fifteen blocks. 

Q. Fifteen blocks away? A. That is right, sir. 

187 Q. Is it possible at the present time for children 
in your neighborhood to reach the Hillcrest Play¬ 
ground by using the transportation service available in that 
section of the city? A. Yes, I believe they could. 

Q. Have they ever used it, that you know of, to go to the 
playground? A. I would say not. They may have. I would 
say they have, but I would say very much in the minority 
because it requires a considerable amount of waiting. I be¬ 
lieve the Hillcrest bus runs only about every hour during 
the day. If you miss the one you are just out of luck for 
another hour. 

Q. Do I understand your testimony to be that if there 
were Capital Transit service available at 38th and Penn¬ 
sylvania Avenue along Alabama Avenue that where your 
children were going to the church or the Naylor Theatre or 
to the playground, that they would use bus service in place 
of it? A. That is right. 

Q. For all of their trips? A. Yes. 
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Q. And you have lived out there since 1939 ? A. 1938. 
Mr. Donovan: That is all. 

Chairman Flanagan: Any other questions? 

188 Mr. Myse: Yes. 

Cross-Examination 
By Mr. Myse: 

Q. How often do you use the existing W. M. & A. service 
along Pennsylvania Avenue to go from your home to the 
shopping center at Fairfax Village? A. Very few times. 

Q. That is where you do most of your shopping, is that 
right? A. Yes, that is where we do our shopping, either that 
or the shopping center adjacent to it on the north. 

Q. Now, have you or your children at any time used the 
W. M. & A. service along Pennsylvania Avenue with a trans¬ 
fer at Pennsylvania Avenue and Branch Avenue to the 
Capital Transit C 6 service to go to the church, that you 
mentioned or to the recreation center that you mentioned, 
from your home? A. No. 

Q. One of your children, as I understand it, attends the 
Randall-Highland School? A. That is right. 

Q. The younger one? A. The younger one. 

Q. How often does she use the W. M. & A. service along 
Pennsylvania Avenue, if at all, to attend that school ? 

189 A. Never uses it. 

Q. Do you have any bicycles in your family? A. 

Yes. 

Q. How many? A. Two. 

Q. One for each child? A. That is right, sir. 

Q. Do they use them regularly? A. I don’t care for 
them— 

Q. Answer my question. Do they use them regularly? A. 
They use them not regularly. 

What do you mean by “regularly”? 

Q. Every day. A. No. 

Q. Every other day? A. No. 
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Q. Once a week ? A. Those bicycles have sat in the garage 
there for maybe weeks at a time without being used. I dis¬ 
courage their riding them while on the Avenue. 

Q. Let me get a little more specific on the record just 
where you live. Are you close to Carpenter Street on Texas 
Avenue? A. I w^ould say I am about a block south. 

Q. Of Carpenter? A. Of Carpenter. 

190 Q. You are closer to Carpenter Street than you 
are to the S Street intersection? A. No. It might pos¬ 
sibly be just a wee bit. 

Q. About equidistant? A. I would say it’s pretty near 
the middle of the area of the two streets. In fact, I think 
it’s the last house shown on your map there on your right, 
Texas Avenue. 

Cross-Examination 

By Mr. O’Dea: 

Q. Mr. Osche, in response to one of Mr. Donovan’s ques¬ 
tions you said you find it better to use your car and a car 
of one of your fellow employees to go to work. Why do you 
find it preferable to do that? A. Well, to be perfectly truth¬ 
ful in the matter the one person with whom I ride the ma¬ 
jority of the time has a pass in the Yard. In other words, 
he comes by and picks me up right at the door and I can 
get out of his car and then we have to walk only a short 
distance and I am in my own building; that is the main 
reason, convenience. 

Q. Any other reason? A. That is the only reason. This 
man drives every day, practically every day. If he isn’t 
driving, I drive mine, but, as I say, it’s the conven- 

191 ience of his having a pass inside the Gun Factory, 
and he parks right behind the building which makes 

it very handy. 
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Mary Osche 

was called as a witness and having been first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Harrison: 

Q. Mrs. Osche, you have heard your husband testify. Do 
you have any additional needs or can you express any other 
desire for the use of service along Alabama Avenue than he 
has already stated? If so, will you state it. A. I would 

192 like the bus service for myself. 

Q. Do you drive? A. No, I don’t. I have to depend 
on the buses. I would like it to go to church. If I can’t go to 
any of the activities I have to stay home unless some one is 
going to take me, unless I walk. 

Q. Do the women in the church have organizations and 
meet occasionally during the week? A. Yes, we do. 

Q. Are you a member of some of those organizations? 
A. That is right; I am a member of different ones. 

Q. How do you get to the church now? A. With Mr. Osche 
being home on Sundays I get there by car. 

Q. During the week? A. But during the week I would 
have to walk. 

Q. Would you use the bus if it were operated from 38th 
and Pennsylvania Avenue down Alabama and in that direc¬ 
tion? A. I would. 

Q. The church is at Branch and Alabama ? A. At Branch 
and Alabama. 

Q. Go ahead. A. Secondly, I would like it on account of 
going to the movies. I don’t know why the children 

193 prefer the Naylor movies. I have gone and walked 
it and it is quite a walk. I like to browse around the 

stores. There is a nice ten cent store across the street be¬ 
yond the Naylor movie to the left. I believe it is a Handy’s 
Ten Cent Store. They have another store available at 37th 
Street Southeast, and that is a real nice shopping center. 



Q. Do you have any friends living down in the neighbor¬ 
hood that you occasionally visit? A. I would, but I can’t 
because I don’t walk. I have gone down Branch Avenue 
and transferred but you wait an hour and you can get there 
quicker if you walk. 

Q. That is, go down to Pennsylvania and Branch Avenue 
and transfer to the C 6 line? A. That is right. 

Q. That is an inconvenient service ? A. It is inconvenient. 
That is the only reason that I would like the bus, for church 
and for the Naylor movies and for the shopping center, and 
of course when my children need it, as Mr. Osche has testi¬ 
fied to. 

Chairman Flanagan: Do you have any other reasons to 
add to that? 

The Witness: No, I don’t really believe I have. 

Chairman Flanagan: Any questions ? 

Mr. Donovan: Yes. 

C r oss-Examination 
194 By Mr. Donovan: 

Q. Mrs. Osche, you are acquainted, are you not, 
with the shopping development around Minnesota Avenue 
and Pennsylvania Avenue? A. Not too well, no. 

Q. Did you ever go down there ? A. Yes, I have. 

Q. There is quite a big community of stores, isn’t there ? 
A. I don’t think so. 

Q. Don’t they run from the Pennsylvania Avenue Bridge 
approximately; that is, the Sousa Bridge, the east end, all 
the way to about one block east of Minnesota Avenue? A. 
Well, I suppose it all depends on what you want to shop for. 
If you want to go for liquor you can get plenty down there. 

Q. They have five and ten cent stores there, too. A. I 
wouldn’t say they are first-rate five and ten cent stores. 

Q. What do you call a first rate five and ten cent store? 
A. I like something new, modern, and clean. 

Q. Aren’t they all new stores, the majority of them? A. 
No. 
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Q. Haven’t they been built within the last two or 

195 three years? A. They have had new fronts put on 
them. 

Q. You just want to go over to the Naylor shopping cen¬ 
ter. Have you ever gone to the Carroll shopping center? 
A. That is too far to go out there. 

Q. You could take a bus at Texas Avenue and Pennsyl¬ 
vania Avenue and go out there. A. Why should I want to 
shop in Maryland when I live in the District? 

Q. I don’t know, but I am merely asking you, have you 
ever gone out there ? A. I have, but I don’t see why I should 
go out there. 

Q. You just want to go to the Naylor shopping center; 
isn’t that a fact ? A. I say, it’s more convenient. 

Q. Does the fact that the Commission had ordered the 
extension of the Capital Transit Service to 38th and Penn¬ 
sylvania Avenue along Alabama Avenue which would pass 
the Naylor shopping center have anything to do with your 
attitude to using that shopping center? A. WTiat shopping 
center ? 

i 

Q. The Naylor shopping center. A. I -would use it. 

Q. You have stores available in the vicinity of 38th and 
Pennsylvania Avenue? A. There is no ten cent store 

196 and a woman likes to browse around in the ten cent 
stores. 

Q. They have a novelty store there where the Peoples 
Drug Store is, haven’t they? A. No. 

Q. You are quite certain? A. Yes. They have expensive 
knick-knacks and china and stuff like that. 

Q. Well, where do you do most of your shopping for 
your daily needs? A. Well, either I go to the Fairfax Vil¬ 
lage or I like the Sanitary, so I have to go over to Good 
Hope Road and of course Mr. Osche drives me over there. 
We have an Acme store but I don’t care for that. 

Q. They have a big A & P down at Pennsylvania Avenue 
and Minnesota? A. Yes. 




Q. Do you ever use that store? A. I did the first few 
years but they seem to have gone down and I don’t like 
that A & P. 

Q. With respect to the activities that go on over at your 
church, have you ever used the C 2 line of the Capital 
Transit Company or the C6 line when there were 

197 activities that required that you use public service to 
get to church? A. I tried it but I had to walk it be¬ 
cause nothing ever came. 

Q. You said that you have waited for as long as an hour 
for the Capital Transit buses. On how many occasions did 
you wait for an hour either on the C2 or C6 line? A. One 
year I was in charge of the D. C. Halloween— 

Q. (Interposing) What year was that, Mrs. Osche? A. 
Say about 1947. I used to go over there to do quite a bit of 
work and I always had to wait. 

Q. How long? A. Forty minutes, thirty minutes. 

Q. Did you ever ask the Capital Transit Company to give 
you a schedule of the buses operating on those two? A. Yes. 

Q. You had a schedule and you presented yourself at the 
bus stop and at the time the bus was supposed to arrive 
there, did you? A. At the time I walked from my house 
way down there, I would either just miss it or something. 

Q. When you missed it you hadn’t given yourself enough 
time. When you missed the bus how long did you wait for 
the bus? A. About forty minutes. 

Q. Could it have been thirty minutes? A. I would- 

198 n’t swear to that. 

Q. It could have been thirty rather than an hour? 
A. I would say around forty minutes. 

Q. But could it have been thirty minutes? A. I don’t 
know. 

Q. You won’t state? 

Mr. Donovan: That is all. 
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Cross-Examination 
By Mr. Myse: 

Q. Mrs. Osche, have you ever attempted to walk down 
Texas Avenue from your home and catch the W. M. & A. 
Bus on Pennsylvania Avenue and then transfer to the Cap¬ 
ital Transit C6 line at the intersection of Branch Avenue 
and Pennsylvania Avenue? A. Yes. 

Q. Were those the occasions you mentioned about having 
to wait? A. Well, the W. M. & A. southeast comes very sel¬ 
dom. By the time you get down to Branch Avenue you 
just miss one. 

Q. Have you ever examined the schedules of the W. M. 
& A., in comparison with the schedules of the Capital Tran¬ 
sit C6 line and determine whether or not the schedules 
agree with each other at that point, Pennsylvania Avenue 
and Branch Avenue? A. No, I don’t believe I ever have. 

Q. Do you know whether or not the Capital Transit 
199 C6 line runs every thirty minutes? A. No, I couldn’t 
tell you that. 

Q. Do you know how often the W. M. & A. line runs along 
Pennsylvania Avenue? A. You mean the southeast or 
northeast ? 

Q. The lines which run along Pennsylvania Avenue which 
enable you to transfer to the C 6 line of the Capital Transit. 
A. Well, during my time I think it’s about every forty min¬ 
utes or every thirty minutes. 

Mr. Myse: We have no further questions. 

Redirect Examination 
By Mr. Harrison: 

Q. Mrs. Osche, you like to pick out your own stores to 
trade at rather than have the W. M. & A. or the Capital 
Transit pick them out for you ? A. That is right. 

Mr. Myse: Mrs. Osche, has the Capital Transit ever rec¬ 
ommended any particular stores to you ? 

The Witness: Why, no. 

• • • • • • • # • « 
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200 Marjorie Myers 

was called as a witness and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Harrison: 

Q. Will you give your name and address, please? A. 
2045 Thirty-eighth Street, Southeast, Marjorie Myers. 

Mr. Myse: Is that north of Pennsylvania Avenue or south 
of Pennsylvania Avenue? 

The Witness: It ’s right off Pennsylvania Avenue. If you 
have a map I can show you. 

By Mr. Harrison: 

Q. I hand you Exhibit D in this case, Miss Myers, 

201 and ask you if you can point out on that map where 
you live. A. Between V and W on 38th. 

Q. That is south on Pennsylvania Avenue? A. Yes, it is. 
Q. Incidentally, did any one make a survey at your house 
recently, to your knowledge? A. No, not at our house or any 
member of the family. 

Q. Have you discussed that with members of your fam¬ 
ily? A. Yes, I have. 

Q. Do you live inside this red boundary? A. Yes, I do. 

Q. Nobody came to your house to ask you how you travel? 
A. No, sir. 

Mr. Myse: I move to strike that as being based on hear¬ 
say evidence received from persons other than this witness. 

Mr. Harrison: She said she discussed it with members of 
her family. On that basis, every survey is hearsay. 

Mr. Donovan: I think it is unnecessary to continue to ask 
the question. According to Exhibit D, as delineated on the 
map, we have outlined the area survey. Why does Mr. Har¬ 
rison continue to question witnesses who don’t live in that 
area? 

Mr. Harrison: She does live in that area. 


Mr. Donovan: Not according to her testimony. 

202 Mr. Harrison: She pointed out that she lived on 
38th between V and W, which is the area. 

Mr. Donovan: That is not what I understood. 

Chairman Flanagan: Is the objection withdrawn, Mr. 
Donovan? 

Mr. Myse: Not my objection, your Honor. 

Chairman Flanagan: You are objecting because this 
young lady says she knows what went on in her own home ? 

Mr. Myse: I am objecting because she says she knows 
from some one in her family. 

The Witness: I can get my mother. 

By Mr. Harrison: 

Q. Where do you work? A. At the Naval Research Lab¬ 
oratory. 

Q. Where is that? A. In Bellview. 

Q. Southeast Washington? A. Yes. 

Q. How do you get there? A. To get there by bus I have 
to take three buses. Luckily, I have been able to get a ride 
about half the time. 

Q. Will you start from your home and tell us just how 
you would get to work by public transportation as it now 
exists? A. To get to the Lab I have to go to the bus 

203 stop at the corner, up or down, get a 17th and Penn¬ 
sylvania, W. M. and A. bus, if one comes along,— 

might have to pay an extra fare. I would have to transfer 
at Minnesota and Pennsylvania and get the Anacostia and 
transfer at Anacostia and get the Bellview Naval Research 
Lab., three buses. 

Q. That means two fares after you get on the bus? A. 
That is right. 

Q. So you ride on three separate lines? A. Yes. 

Q. How long does it take to make that trip? A. Any¬ 
where from 45 minutes to an hour and a half. 

Q. Do you have any brothers or sisters living in the 
neighborhood that you have occasion to visit? A. Yes, I have 
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a sister that lives right over near the Lab. I don’t get over 
there very often, because it takes so long. 

Q. Where does she live? A. At Fourth Street, Southeast. 
Q. How can you visit her by public transportation? A. 
The same way, I still have to take three buses. 

Q. Two separate transfers after you get on in the first 
place ? A. That is right. 

Q. Do you have a brother living there some place? A. I 
have a brother that lives right near us who also likes 

204 to go to my sister’s house and it’s still three buses 
and we never get over there. 

Q. Where does he live? A. At the Hydrographic. 

Q. Where is that? A. In the other direction. 

Q. Does he ride W. M. & A. buses? A. Yes, he does. 

Q. So if the C2 or W4 is extended up to 38th and Penn¬ 
sylvania he would still continue to ride W. M. & A.? A. To 
work, but after work he wouldn’t. 

Q. You say you live with your father and mother? A. Yes, 
I do. 

Q. Do you have an automobile in the family? A. There 
is one. 

Q. Who drives it? A. My father, and my mother, once in 
a while. 

Q. Where do you do your shopping, your every day shop¬ 
ping for groceries? A. We usually go up to the corner shop¬ 
ping center at 38th and Pennsylvania. 

. Q. Do you have any social functions that you attend? A. 
Yes, I like to go down to the Lab, they have a swimming 
pool down there, a recreation club, 'which I belong to, and 
I would do it much more often if I didn’t have to take 

205 three buses to get there. 

Q. You still have to take three buses to get down 
there? A. Get there and back. 

Mr. Donovan: It’s the same place? 

The Witness: Different hours, however. 

Chairman Flanagan: Did you say something about ad¬ 
monishing counsel, Mr. Donovan? 

Mr. Donovan: That was supposed to be a whisper. 


By Mr. Harrison: 

Q. Now, Miss Myers, if a bus line were operated along 
Alabama Avenue from Pennsylvania south toward Bolling 
Field, would you use that bus to go to work? A. I would 
use it every day for work and most of the time on week ends 
to either go down to the swimming pool or to see my sister. 

Q. So that you have a definite need for that service, is 
that what you mean? A. Yes, sir. 

Mr. Harrison: You may cross-examine. 

Cross-Examination 
By Mr. Donovan: 

Q. Do you use the bus every day to go to work? A. I 
don’t now, I manage to get a ride about half the 
206 time to work. 

I 

Q. How frequently do you ride in a private auto¬ 
mobile ? A. That I couldn’t say definitely. 

Q. Is this an apartment where you live? A. It’s a duplex. 

Q. Duplex apartment? A. Yes. 

Q. What is the number, A or B? A. It’s B. 

Q. Apartment B. How long have you lived there? A. 
Since the end of 1940, November 1940. 

Q. How long have you worked at the Naval Research Lab¬ 
oratory? A. Since last November. 

Q. Where were you employed before that? A. The In¬ 
terstate Commerce Commission. 

Q. How long have you been using the available automo¬ 
bile to go to your place of employment? A. Which auto¬ 
mobile, the one in the family? 

Q. The one you said you used once in a while to go to the 
Naval Research Laboratory. A. Since about the beginning 
of the year. 

Q. So, prior to that time, did you use the bus five times 
a week? A. Not five times. There is a man in the office that 
comes out in our direction. 
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207 Q. How frequently in a week would you use the 
bus ? A. If there was a bus I would use it every day. 

Q. You are not answering my question. 

Mr. Harrison: I think she did. 

Mr. Donovan: I asked her what she did, not what she 
would do. 

Mr. Harrison: It is not important w T hat she did, it is 
what she wrould do if she had available service. 

Chairman Flanagan: Let’s read the question back. 

(The pending question was read by the reporter.) 

Mr. Donovan: I was referring to the time prior to the 
first of this year. 

Chairman Flanagan: Your question wasn’t very clear. 

Mr. Donovan: No, you have to read back the question be¬ 
fore that; that is a follow up question, may it please the 
Chairman. 

Chairman Flanagan: State the question clearly now so 
the witness can understand. 

By Mr. Donovan: 

Q. Prior to the first of the year 1950, how frequently did 
you go to w’ork in an automobile ? A. In an automobile ? 

Q. Yes. A. Going to w’ork it was about three or four times 
a week. 

208 Q. How many times a wreek would you come home 
in an automobile? A. Only about once or twice. 

Q. You used the bus approximately three times a wreek 
for the return trip and once a v T eek to go to w r ork, is that 
correct? A. Yes. 

Q. So that you made one round trip and two single trips ? 
A. Yes. 

Mr. Harrison: That isn’t in accordance with the answer 
she just gave. 

Mr. Donovan: It is in accordance with the answer she 
gave. 
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Chairman Flanagan: The fact remains that yon have to 
nse buses to make that connection? 

The Witness: Yes, and that is not counting week-ends. 

By Mr. Donovan: 

Q. Do you go to Washington anywhere else where you 
have to transfer twice? A. No, I don’t. 

Q. How frequently do you come downtown on buses? A. 
I was down last Saturday, the first time in a month or two. 

Q. Do you have relatives living in any other part 
209 of Washington besides Southeast? A. No, I don’t. 

Q. So it’s not necessary for you to use the facili¬ 
ties of the Capital Transit city-wide to reach any of your 
relatives? A. No. 

Q. You stated no one has been around to your house to 
inquire about the needs of your family for either the C2 or 
W4 lines? A. No, sir. 

Q. Did you talk to your father and mother about it? A. 
Yes, I did. 

Q. Do you have any one else living in your apartment 
beside your father and mother? A. No, sir. 

Q. Your apartment is 2025 Thirty-eighth Street? A. 2045. 

Q. Oh, 2045,1 had 2025. 

Mr. Donovan: Very well. That is all. 


210 Theodore Joseph Himmelberg, Jr., 

was called as a witness and having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Harrison: 

Q. Mr. Himmelberg, will you give the reporter your full 
name and your address? A. Theodore Joseph Himmelberg, 
Jr., and I reside at 2215 Thirty-first Place, Southeast. 

Q. Mr. Himmelberg, I am not too familiar with those 
street locations. I will ask you to look at Exhibit D in this 
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case and state whether or not yon live inside the red boun¬ 
dary shown on that map. What is your answer with ref¬ 
erence to the red boundary on Exhibit D, Mr. Himmelberg? 
A. I do not live in that area. 

Q. Has there been any survey at your house to determine 
whether you or the members of your family would use a bus 
operating along Pennsylvania Avenue, along Alabama Ave¬ 
nue from Pennsylvania Avenue south? A. Not that I can 
recall. 

Q. Where are you employed, Mr. Himmelberg? A. The 
Department of Justice. 

Q. How do you come in to work in the mornings and go 
home in the evenings? A. Yes, I have resided in that 
211 section since 1938 and I usually get the C2 bus at 
31st Street and Alabama. In the evenings, I get the 
17th and Pennsylvania Avenue street car and transfer to 
the C2 bus at Barney Circle. 

Mr. Myse: Might I ask whether you are near W Street or 
W Place? 

The Witness: W Place. I think I am one block south of 
W Street at 31st Place. 

Commissioner Spencer: Are you between Alabama Ave¬ 
nue and W Street, then, on 31st Place or W Street and W 
Place ? 

The Witness: I am between Alabama Avenue and W 
Street. 

Commissioner Spencer: And W Street on 31st? 

The Witness: Yes. 

By Mr. Harrison: 

Q. Mr. Himmelberg, would you have any use for public 
transportation along Pennsylvania Avenue reaching as far 
as 38th and Pennsylvania or Pennsylvania and Alabama 
Avenue? A. Not for my own personal use. 

Q. Would members of your family have any need? A. 
Occasionally. 

Mr. Myse: I object to that on the ground that it is hear¬ 
say. 

Chairman Flanagan: Objection overruled. 


By Mr. Harrison: 

Q. Just what do the members of your family do to 

212 go marketing? A. I do the marketing usually myself 
and when I do, I usually operate the car. I have rela¬ 
tives who live up in Fairfax and my wife occasionally de¬ 
sires to see them. 

The bus system at the present time operates to 36th Street 
on Alabama Avenue and they could get the C2 there, get off 
at Alabama and 36th and walk from there over to Fairfax 
Village. 

Q. How far would that be to walk from the end of the 
C2 line to Fairfax Village? A. I would roughly estimate 
about three blocks. 

Q. What do you say about the terrain, is it uphill? A. 
There is an incline. You go down hill and then you go on 
level ground until you reach Fairfax Village. 

Q. Do you have any members of the family who would 
have occasion to use a bus line on that street? A. My wife. 
She doesn’t drive the car and it is necessary for her to use 
the bus. 

Q. Does your wife do some shopping during the week? 
A. Yes, she does. 

Q. Does she drive the car to do that? A. No, she doesn’t. 
Q. How does she do her shopping? A. She usually takes 
the bus to Fairfax as far as 36th and walks from there. She 
will take the bus from the house and ride down to 

213 the Safeway on Naylor Road. 

Q. That means, then, if she does her shopping at 
Pennsylvania and 38th she has to lug her groceries down to 
the C2 and ride the short distance down to your home? A. 
That is right. 

Q. Would she use the bus up to 38th and Pennsylvania 
if it went up that far? A. It certainly would be more con¬ 
venient than at present. 

Q. Do you go to theatres at night on occasions when you 
would rather use public transportation rather than an auto¬ 
mobile? A. It’s seldom that any member of the family goes 
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to the theatre. The television around seems to have elimi¬ 
nated that necessity. 

Mr. Harrison: You may cross-examine. 

Cross-Examination 
By Mr. Donovan: 

Q. Does your wife shop at the Naylor shopping center? 
A. She does go there occasionally, not too frequently. She 
goes more often to the Safeway and the Giant at Fairfax. 

Q. That is nearer to you than Naylor? A. Yes. 

Q. There is a theatre and amusement facilities 

214 available at Naylor? A. Yes. 

Q. How frequently would you say she goes to the 
Fairfax Village shopping center, Mr. Himmelberg? A. My 
wife doesn’t do too much shopping there. I would say she 
goes for shopping purposes twice a week. As I mentioned, 
we have relatives who live in Fairfax Village section in 
Suitland Drive in the 2500 block. 

Q. How frequently do you visit them now? A. Three or 
four times a week. 

Q. What is it, a brother or sister? A. I have two sisters 
living over there, two married sisters. 

Q. How do you get up there now? A. If I am at home, I 
drive the car, but if I am not at home, she uses the bus. 

Q. Does anybody else in the family drive the car? A. I 
am the only one. 

Q. But the car is home and available? A. If some one 
could drive it. 

Mr. Donovan: That is all. 

Cross-Examination 
By Mr. Myse: 

Q. As I understand you, the fact that you have a tele¬ 
vision set has eliminated the need for you and your family 
attending the theatre; is that right ? A. That is right. 

215 Q. Have you observed in your neighborhood 
whether or not your neighbors have installed tele- 
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vision sets by looking at the aerials? A. There are quite 
a few sets that have been installed. Of course, I don’t know 
as to their opinion of attending the movies. 


William J. Wise 

was called as a witness and having been first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Harrison: 

Q. Mr. Wise, will you give the reporter your name 

216 and address? A. William J. Wise, and I reside at 
32nd and W Street, Southeast. 

Q. Mr. Wise, has any one surveyed you or members of 
your family to determine whether or not you would like to 
have transportation along Alabama Avenue to Pennsyl¬ 
vania ? A. They have not; no. 

Q. Where do you work, Mr. Wise ? A. J. F. Soriso, 2310 
Pennsylvania Avenue. 

Q. Do you now use the C2 bus? A. Yes, sir. 

Q. How often do you use that bus ? A. Twenty-six times 
a week. 

Q. Twenty-six times a week. Will you describe how? 
A. Two round trips a day for five days and once on Satur¬ 
day. I come down and go back for lunch and back, and then 
back at night on the C2. Saturdays I omit the lunch and 
don’t go back for lunch. 

Q. The twenty-six trips are the trips you make to and 
from work? A. That is right. 

Q. Do you have an automobile? A. No, sir. 

Q. You make trips occasionally to go to market or to the 
theatre or other places? A. My wife does the shop- 

217 ping and she does all her shopping at the Naylor 
Gardens shopping center. 

Q. Does she ever go up to the shopping center at 38th 
and Pennsylvania Avenue? A. Very seldom. 


i 



372 


Q. Why? A. She has no transportation beyond 36th 
street. 

Q. If she had transportation up as far as 38th and Penn¬ 
sylvania, would she go up there? A. I imagine. The only 
occasion we had to go up there is to go to the post office and 
sometimes we have a package and she has to go up there to 
get that. 

Q. Is that the nearest post office to you? A. That is the 
nearest post office to us. 

Q. Where is the nearest drug store? A. Hillcrest, 28th 
and Alabama Avenue. 

Q. Do you have any children, Mr. Wise? A. One; one 
boy going to high school. 

Q. Where does he go? A. Cramer High School. 

Q. How does he go? A. By bus, twice a day. 

Q. C2? A. The C2. 

Q. If the W4 bus operated along Alabama Avenue, 
218 would that be nearer for him to reach that school? 

A. He couldn’t use the W4. 

Q. Does he belong to any recreational teams or clubs, 
boys’clubs? A. Boy Scouts. 

Q. Where do they meet? A. At the Baptist Church, Ala¬ 
bama and Branch Avenue. 

Q. He can reach that by the C2 bus ? A. C2 bus. 

Mr. Myse: He could walk, too, couldn’t he ? 

The Witness: He could walk and he could run or crawl, 
as far as that is concerned. 

By Mr. Harrison: 

Q. You use the C2 bus every day? A. Every day. 

Q. Could you tell the Commission a thing about the serv¬ 
ice of that line? A. Well, the service is 30 minutes service 
and that is all we have up there. 

Q. WTiere do you get that bus? A. 32nd and Alabama. 

Q. That brings you down, then, down Alabama Avenue 
to Naylor and Good Hope Road? A. Right down to Naylor 
Road, down Naylor Road. Of course, it turns off Naylor 
Road and by Q Street. 
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219 Q. At what hour of the day in the morning and 
afternoon do you catch the C2 bus to go to your work? 

A. In the mornings I get the C2 bus, it leaves 36th and Ala¬ 
bama approximately sixteen minutes after eight o’clock; 
that is the bus I get 

At noon time, I catch the 12 o’clock bus going back, and 
then I get the quarter after one coming back. 

Q. The 8:15 in the morning, is it crowded when it gets 
down to 25th and Naylor Road? A. It’s seldom, even at 
that stop at 32nd Street, you have a lot of times there is 
only standing room. This morning I came down and after 
I got on I couldn’t get a seat until I got to Q Street, after 
all the children got off at the school we had seats. 

Q. Are there lots of school children who ride that bus? 
A. Every morning. 

Q. Do you ride the W. M. & A. buses? A. No, sir, I have 
no occasion to ride them. 

Q. Does your wife use the bus? A. Every day. I say 
every day, every time she has shopping to do or errands to 
run. 

Q. Do you have any friends or relatives up there in the 
neighborhood of 38th and Alabama Avenue that you like to 
visit? A. No, sir. 

Q. Mr. Donovan suggests that you might have 

220 some one at the cemetery to visit. A. We do have, 
but we haven’t many relatives out there, although 

we probably will. 

Q. You don’t have a bus line out there now? A. Not now. 
Q. Would the bus extending up to 38th and Pennsylvania 
Avenue help you to reach that place? A. That would be a 
very big help. 

Mr. Harrison: You may cross-examine 

Cross-Examination 
By Mr. Donovan: 

Q. Where are you employed, Mr. Wise? A. 2310 Penn¬ 
sylvania Avenue. 
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Q. What kind of business are you engaged in ? A. Barber 
shop. 

Mr. Donovan: That is all. 

Cross-Examination 
By Mr. Myse: 

Q. Mr. Wise, that is near the intersection of what street 
on Pennsylvania Avenue? A. The barber shop, you mean? 

Q. Yes. A. Where I work? 

Q. Yes. A. Well, it’s right off Minnesota Avenue, 
221 right around that l’Enfante Square. 

Q. Have you ever used the Capital Transit C6 line, 
in going to and from work? A. Very seldom. That is way 
out of my way. 


H. Luther Rhodes 

was called as a witness and having been first duly sworn, 
was examined and testified as follow’s: 

Direct Examination 

By Mr. Harrison: 

Q. Mr. Rhodes, will you give the reporter your name and 
address? A. H. Luther Rhodes, R-h-o-d-e-s, 3319 Alabama 
Avenue. 

Q. Will you state the nature of your work, Mr. Rhodes? 
A. I am the pastor of the church at the intersection of 
Branch Avenue and Alabama Avenue; that is, the pastor of 
one of the twro churches, the Holy Comforter Lutheran 
Church. 

Q. Is that the church that Mrs. and Mr. Osche attend? 
A. That is correct. 

222 Q. Did you hear Mr. and Mrs. Osche testify? A. 
Yes, I did. 

Q. Do you know whether they attend that church ? A. Do 
I know’ whether they attend that church? 

Q. Yes. A. Very regularly. 
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Q. I am sorry, I don’t remember just where you live. 
A. I live in the second floor of the church, I should have 
mentioned that. 

Q. Mr. Rhodes, did any one from the Capital Transit 
Company or the W. M. & A. recently survey your house to 
determine whether you or members of your family would 
use a bus line down Alabama Avenue extending to Penn¬ 
sylvania Avenue? A. Not to my knowledge. 

Q. Do you have an automobile, Mr. Rhodes? A. I have. 

Q. Does your wife drive? A. She does. 

Q. Do you have members in the family? A. One 

Q. What age? A. Fourteen; goes to Cramer Junior High. 

Q. Boy? A. A girl. 

Q. How does she go to High School now? A. She 

223 uses the C2 bus, then walks over from Pennsylvania 
and Minnesota to the Cramer Junior High. 

Q. Where do you do your shopping? A. Well, we do most 
of our shopping either at Fairfax Village or at the top of 
Good Hope Road. 

Q. Do you use your car a good deal during the day in your 
work? A. Just about all the time. 

Q. When you are out with the car, how does Mrs. Rhodes 
do her marketing? A. Either she has to take a bus or walk 
to that comer to either Fairfax Village or to the top of 
Good Hope Road. 

Q. If she goes to Fairfax Village, she would have to ride 
up on the C2 and walk from there and back? A. She has 
never walked it. If she wanted to have any help—of course, 
that is only two blocks so it wouldn’t help too much even 
with the bus. 

Q. You know where most of the members of your church 
live, do you not? A. Yes. 

Q. Would you briefly state? A. I would say that the 
majority of our people live not within walking distance. 
May I say one thing further, that my particular interest 
in this matter is the possibilities rather than the 

224 present situation; that is, the possibilities of what 
might be an increase in our own church membership 
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from the Congress Heights area and also from the Fairfax 
Village area if either the W4, or rather, both the W4 and C2 
buses were permitted to travel that route. So it’s the possi¬ 
bility rather than the present situation that I am most 
concerned about. 

Q. State just where Congress Heights is so that the rec¬ 
ord will show. A. Congress Heights is just three miles on 
Alabama from our church. 

Q. South ? A. I would say Southeast. 

Q. Yes, southeast. A. That would be going southwest, the 
direction of southwest. We are on the southwest corner of 
Branch and Alabama. 

Q. Do you have any members of your congregation who 
live in Congress Heights? A. We do. 

Q. How do they get to church now’? A. The members that 
we have there all have cars. 

Q. If they came by public transportation how’ could they 
come from Congress Heights to reach the church? A. To 
reach the church from Congress Heights they wrould 
225 have to go dowm to Anacostia and transfer to the 
Good Hope bus, the Navy Yard bus, and retransfer 
at the top of Good Hope Road and Alabama Avenue. 

Q. Ride three separate bus lines? A. That is right. 

Q. Do you have a good many church functions during the 
course of the week in addition to your religious services on 
Sunday? A. We do. Of course, our church is a small church 
but we do have tw’o or three organizations that meet 
monthly. Of course, wre have prior rehearsals every week 
and the catechism classes every wreek, but outside of that, 
the meetings are mostly monthly. 

Q. Are you trying to build up the church ? A. That is the 
point, our church is a mission church and that is the reason 
I say we are interested mostly in potentialities rather than 
the present situation. 

Q. In your opinion, would a bus line along Alabama Ave¬ 
nue from Pennsylvania and 38th south serve such purpose? 
A. Would you restate that? 
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Q. In your opinion, would a bus line along Alabama 
Avenue from Pennsylvania and 38th south serve such pur¬ 
pose? A. To our church? 

Q. Yes. A. I think very, very much. As I say, we 

226 do have—well, may I mention just one family in par¬ 
ticular and probably there are others? There is one 

particular member of our church who gets there very, very 
infrequently, and I am certain in my own mind from what 
she has said that it is due to the fact she has had to walk 
to get there. That is only one, of course, but there may 
be others there who might become affiliated with our church 
had we a bus system to that point. 

Q. Are there a good many children in the church organi¬ 
zation, children between, say, ten and fourteen, fifteen years 
of age? A. I would say about probably two dozen. You 
mean from a particular area such as Fairfax? 

Q. In your church. A. From Fairfax Village? 

Q. Yes. A. I would say less than a dozen from Fairfax 
Village. 

Q. I mean in your church organization. A. I would say 
probably about two dozen would do it. 

Q. A good many of them live in Fairfax Village? A. 
About half. 

Mr. Donovon: He has already answered. 

Mr. Myse: Is that the dozen you were referring to? 

The Witness: That is right. 

Mr. Harrison: You may cross-examine. 

Mr. Donovan: No questions. 

227 Mr. Myse: No questions. 

Mr. Harrison: Thank you, Mr. Rhodes. 

The Witness: Would you accept anything else from two 
other pastors of that community, as a statement from both 
the pastors of the Baptist Church across the street from 
me? 

By Mr. Harrison: 

Q. Just where is that church? A. Cater-comered from 
across Branch and Alabama. 
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Q. Did the pastor of that church ask you to speak for 
his church? A. May I say that I called him this morning 
when I knew I was coming down and asked him whether 
it was possible for him to come. It was impossible for him 
to come but he said that he would be glad to give me a 
statement. 

Mr. Myse: I am sorry, but we must object to any such 
statement on the grounds that it is hearsay and we have no 
opportunity to cross-examine. 

Mr. Harrison: Would you wait until it is offered. 

The Witness: That is from St. Timothy’s, one block from 
our church. 

By Mr. Harrison: 

Q. 3601 Alabama Avenue, Southeast? A. Yes. 

Q. You talked to him? A. I talked to him this morning 
and he gave me that statement and since he was not 
228 able to come, asked if I would bring it down, and I 
told him I would be very glad to. As a matter of 
fact, I asked him to make out a statement. 

Q. That is the Chapel of St. Timothy? A. Yes. 

Q. The other is the First Washington Heights Baptist 
Church whose pastor is R. S. Cooper? A. Yes. 

Mr. Harrison: If the Commission please, I am not offer¬ 
ing those statements, but the Commission is here to deter¬ 
mine the question of public need and convenience and the 
comfort in so far as passenger transportation by public 
transportation is concerned. To me, that can be learned 
whether it comes in a formal letter or whether one stands 
here and testifies. For that reason, I believe the pastor 
should be allowed to offer these letters. 

Mr. Myse: We object to that kind of procedure. 

Chairman Flanagan: I think these statements can be filed 
with the Commission just as any other statement has been 
sent in by persons who desire to express their views. 

Mr. Donovan: I think, again, we are going beyond the 
scope of the mandate of the court, and also the law. We 
are back here for a specific purpose. We are opening up 
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anew testimony touching on matters never before 

229 the Commission before. 

Chairman Flanagan: You don’t think that the 
Commission should refuse to receive through the mail or 
otherwise letters and statements by citizens in the area 
affected ? This hearing hasn’t been closed and final decision 
has not been made by the court. 

Mr. Donovan: This hearing was closed. A final order 
was made by the Commission. You are back here under a 
special section of the law. We are back here on questions 
on which no evidence was taken on which the court found 
that there was insufficient evidence to illuminate the ques¬ 
tions under consideration. 

Now, this is another hearing as far as I am concerned, 
an entirely new hearing. We are taking testimony again 
as though there had never been a court proceeding, as 
though you had proceeded under a formal notice as required 
by law and we are here again to hear all the various 
witnesses on all of the matters generally touching on this 
particular problem. 

Chairman Flanagan: We are proceeding on what we take 
to be the judge’s instruction. Those letters will be received 
by the secretary. 

Mr. Donovan: We haven’t even seen the letters as yet. 

I would like to have the record show that the letters have 
been received in evidence without counsel— 

Commissioner Spencer: It was not so stated. 

Mr. Await: I have not been able to express my 

230 objection, and I would like to quote the Chairman’s 
language. 

Chairman Flanagan: These letters are not being received 
in evidence in this proceeding. They are being received as 
any letter or statement might be received if a witness in 
the area chose to inform the Commission of his or her views. 

Mr. Await: This is not, then, sir, a document that would 
be certified to the court if this case goes back? 

Mr. Harrison: I think that is a question that the Com¬ 
mission is not able to answer at this time. 
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Chairman Flanagan: These are not received as exhibits 
today. 

Mr. Await: I would like to continue my statement. 

Mr. Harrison: I am sorry. 

Mr. Await: Chairman Flanagan, at page 117 said— 

Mr. Donovan: Will you identify it? 

Mr. Await: The transcript in this case of May 9. 

Mr. Donovan: 1950 ? 

Mr. Await: 1950, last week. 

“Chairman Flanagan: This case is, as I understand it, 
remanded to this Commission for the purpose of taking 
additional testimony. We feel we are fully cognizant of 
the need and desires of the people in this entire area 
because we have listened to statements, certainly, until no¬ 
body could charge us with not being patient. 

231 So we do not need any further statement with 
respect to that. 

“Now, if we are to comply with the court’s order, we 
should like to confine this reopened proceeding to the taking 
of testimony and facts which will form the basis for the 
revision of our order and its return to the court. 

“So I will request that anybody who is interested, put 
his material in the form of facts, which can be sworn to, 
and we will keep it on an orderly basis in that manner.” 

I submit, Mr. Chairman, that you have ruled in regard 
to this sort of thing, and that none of this should be taken 
into consideration by the Commission in any way, shape, or 
form. 

Chairman Flanagan: You misinterpreted my ruling. I 
did not intend to rule that the citizen could not address this 
Commission and express his or her views in written state¬ 
ment. But I have ruled that that sort of statement is not 
being received as evidence or as an exhibit in this hearing. 
Those are two different matters so far as I am concerned. 

Mr. Harrison: May the record show that I am passing 
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to counsel for Capital Transit and the Washington, Marl¬ 
boro & Annapolis the two letters referred to. 

Mr. Await: We understand that this has been already 
admitted by the Chairman, so I don’t care to look at it. 

Mr. 0 ’Dea: May the record further show that at page 120 
of the transcript, the Chairman clarified the ruling 
232 and said: 

‘ * That is ‘ evidence, ’ and that is why I concentrated 
my remarks on ‘additional evidence.’ ” 

Mr. Donovan: What are you referring to when you say 
“that is evidence”? That is a sentence without meaning. 

Chairman Flanagan: The record speaks for itself. 

By Mr. Harrison: 

Q. Mr. Rhodes, in your opinion, would members of your 
congregation who would ride the line along Alabama Ave¬ 
nue to church take any passengers away from the W. M. 
and A. lines? 

Mr. Myse: Objection to that. 

Mr. Donovan: I object. 

Mr. Myse: On the ground that this witness couldn’t 
possibly be qualified to answer that question. He has shown 
no qualifications in the record. 

Chairman Flanagan: Objection sustained. 

By Mr. Harrison: 

Q. Mr. Rhodes, do you have any members of your church 
who live north of Pennsylvania Avenue and Alabama Av¬ 
enue, and I show you map, Exhibit D in this case, so that 
you will know the area that I am speaking about. A. Yes, 
we do. We have several families that live in the Dupont 
area here. 

Q. Do you know whether any of these members now ride 
the W. M. and A. to reach your church? A. I do not, no. 
I know of no one. 

• • • • «•# • • # ' • 



382 


233 James H. Reed 

was called as a witness and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Harrison : 

Q. Mr. Reed, will you give the reporter your name and 
address? A. James H. Reed, 2310 Thirty-third Street, 
Southeast. 

Mr. Myse: What is the nearest cross street to you? 

The Witness: The nearest cross street to me? 

Mr. Myse: Yes. 

The Witness: Thirty-third and Alabama. 

By Mr. Harrison: 

Q. Mr. Reed, I show you a map, Exhibit D in this case, 
in order that you may orient yourself. Now, will you state 
whether or not you live inside or outside the red boundary 
line shown on that exhibit D? A. I do not live in the red 
boundary. 

Q. Was any survey made of you or the members of your 
family to determine whether you would use or would 

234 desire service along Alabama Avenue from Penn¬ 
sylvania Avenue south? A. No, sir. 

Mr. Donovan: May it please the Commission, can we 
stipulate at this time for the record that we didn’t contact 
any one outside the red boundary. 

Mr. Myse: We will be glad to stipulate that. 

Mr. Harrison: I would be glad to stipulate that. 

Mr. Donovan: I offered to do that three or four times. 
Mr. Harrison: I hadn’t heard it, Mr. Donovan. 

By Mr. Harrison: 

Q. Mr. Reed, where are you employed? A. I am a retired 
man. 

Q. Do you have an automobile? A. Yes, sir. 
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Q. Do you drive it yourself? A. I drive it and my wife 
uses it, whatever the occasion may be. If she needs it today, 
O.K., and if I need it, I take it. 

Q. Do you have a member of the family who does not 
drive ? A. I have a boy who will be twelve in September and 
he does not drive. 

Q. What school does he go to? A. Suitland School. 

Q. How does he go to school ? A. He goes with his 

235 mother or when she doesn’t go in the car, I take him. 

Q. How does he go there by bus? A. By walking 
from Branch and 33rd and Alabama to 38th Street and 
catch the Suitland bus and ride from there. 

Q. Is there a stop at that point so he can get on it? A. 
He can get on the W. M. and A. at 38th and Alabama. 

Mr. Donovan: We don’t have a stop at 33rd and Ala¬ 
bama. 

The Witness: No, I said walk. 

Mr. Donovan: I see. 

By Mr. Harrison: 

Q. Then get the bus there ? A. Catch the Suitland bus or 
Temple Hills or whatever may be there. 

Q. Is this school in the District or Maryland? A. It’s in 
Maryland. 

Q. What citizen’s association do you belong to, Mr. Reed? 
A. Hillcrest Citizens Association. 

Q. Do you hold a position in that association? A. I am 
the president. 

Q. How long have you been the president? A. I was 
president last year, and they reelected me again for this 
year. 

Q. Has the matter of bus service in Hillcrest area 

236 been the subject of discussion in the Association? A. 
Yes, sir. 

Q. More than once? A. Yes, sir. 

Q. Is that a subject of frequent conversation and discus¬ 
sion in your Association ? A. It is. 
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Q. Have you, as president of the Association had any 
complaints as to lack of public transportation to the Hill- 
crest area? A. Yes, sir, we have, and we have fought con¬ 
tinuously to keep the C2 bus there. 

Mr. Myse: Just a moment; I move to strike the last part 
of the witness ’s answer as not responsive. 

Chairman Flanagan: Read the answer. 

(The answer referred to was read by the reporter.) 

Mr. Myse: After the word “and” I move to strike. 

Chairman Flanagan: Strike the latter part. 

By Mr. Harrison: 

Q. Have you taken action to maintain the C2 service? A. 
We have. 

Q. Have you done so by petition to this Commission? A. 
We have. 

Q. Have you done so by conference with the Commission 
staff ? A. Yes, sir. 

237 Q. Has your Association taken any affirmative ac¬ 
tion at its regular meeting with respect to the re¬ 
tention of the C2 service? A. We have. We have passed 
resolutions, we have been down here at public hearings. 

Q. What line of the Capital Transit now serves your 
area, the Hillcrest area ? A. The C2 and C6 serves my home 
as far as I am concerned. 

Q. Is the service adequate? A. Well, it’s fifteen minute 
service; that is, you can catch the C2 in between the half 
hour and the C6. That is for the point of Branch Avenue 
and Alabama. After you leave that point is 30 minute 
service. 

Q. Will you state by looking at the map, Exhibit D, 
whether any part of the area shown in red is within the 
Hillcrest Citizens Association area? A. Our boundary runs 
to 36th Street. We have members on 36th Street, here. 

Q. Then extends south or north from there? A. I would 
say that we would extend a westward direction toward Good 
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Hope Road. We extend a little north up in through here 
to Texas Avenue, which is an imaginary—it’s going to 
come through here. 

238 Q. South of Pennsylvania? A. South of Pennsyl¬ 
vania. 

Q. The imaginary line you spoke of is south of Penn¬ 
sylvania Avenue? A. That is right. Texas Avenue some 
day is going to go through there and that is our boundary. 

Q. If I understand correctly, then, the boundary shown 
in red on Map Exhibit D, is not within your area? A. No, 
sir, that is Summit Park. 

Q. What is the shopping center for you and your family? 
A. Well, we either have to go to Naylor Road or to Fairfax 
Village. 

Q. Is that generally true of the neighborhood in which 
you live? A. I didn’t quite hear. 

Q. Is that generally true of the neighborhood in which 
you live? A. Yes, sir. 

Mr. Myse: I object to that on the ground that this gentle¬ 
man couldn’t possibly qualify to testify as to where his 
neighbors shop generally. 

By Mr. Harrison: 

Q. Is there a store in your neighborhood, Mr. Reed? A. 
There are no stores from 28th and Alabama Avenue until 
I get to 38th and Alabama. 

239 Q. Is the shopping center at Good Hope and Nay¬ 
lor Roads comparable in size to the shopping center 

at 38th and Pennsylvania Avenue and Alabama neighbor¬ 
hood? A. Well, in a way, yes, sir. We like to deal at both. 
Sometimes they don’t have what we want at the Naylor 
Road shopping center. I have to go to the Peoples Hard¬ 
ware or to their drug store and vice versa. 

Q. Where is that? A. The Peoples Hardware is not in 
Fairfax. I don’t know if they have a name for the other 
little shopping center just north of Pennsylvania Avenue. 
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I don’t believe they have a name for that. The address is 
3800 Alabama Avenue. 

Q. What is the nearest drug store to you? A. 2800 block 
Alabama Avenue, the Peoples Drug Store. 

Q. Is that on Pennsylvania Avenue, too? A. No, sir, that 
is on Alabama. There is also a Peoples Drug Store at 38th 
and Alabama. 

Q. What is the nearest post office to your neighborhood? 
A. The nearest post office address would be there at 3800 
Alabama Avenue in Fairfax Village. 

Q. Do they have any banks out in that neighborhood? A. 
The nearest bank to us is the City Bank Branch and that 
is in the 2300 block of Pennsylvania Avenue, Southeast. 

Mr. Myse: That is not near Fairfax at all, is it? 

The Witness: 2300 Pennsylvania Avenue? 

240 Mr. Myse: Yes. 

The Witness: No, sir, it’s in the opposite direction. 

By Mr. Harrison: 

Q. Has the Association taken any official action as to 
which you have knowledge in regard to the extension of 
the W4 line from the proposed terminal at 36th and Ala¬ 
bama Avenue to Pennsylvania Avenue and Alabama Av¬ 
enue ? A. If I could answer that in my own way as to what 
leads up to that, I could do that. 

Mr. Myse: You can answer “yes” or “no” to this ques¬ 
tion. 

Mr. Harrison: I suggest, if the Commission please, that 
he said if he could answer the way he wished— 

Mr. Myse: I suggest that is objectionable to have counsel 
ask a question and then the answer spread all over the 
record. 

Mr. Harrison: My question was not general, it was spe¬ 
cific. 

Chairman Flanagan: Will you answer and then explain ? 

The Witness: We have taken action. 



387 


By Mr. Harrison: 

Q. What action did it take? 

Mr. Donovan: I object on the grounds that it is not the 
best evidence. The best evidence is the minutes of the 
meeting. 

Mr. Myse: I object on the same grounds. 

Chairman Flanagan: I think this witness can ex- 

241 plain what action the Association took and substan¬ 
tiate by presenting copies of the minutes. 

Mr. Donovan: If he is prepared to do that, that is some¬ 
thing else again. 

Chairman Flanagan: Will you proceed with your answer? 

The Witness: Thank you. 

We had a meeting prior to the order issued to have an 
understanding of the various citizens ’ associations relative 
to the W4, or whatever W it might be, coming to Alabama 
Avenue. I then at that particular time was chairman of the 
Public Utility Committee. 

By Mr. Harrison: 

Q. Is that the particular committee that handled such 
matters for the Association? A. Yes, sir. I told them at 
the meeting I didn’t care if they gave them a gold bus or 
not, leave the C2 alone. That is exactiy what we wanted, 
the C2 bus. We agreed and came down here, and the Com¬ 
mission issued an order that by July 3, I think it was, of 
last year, that this order would take effect. The new W6 
or 2 or whatever it may be would run to Fairfax and the 
C2 would run to Fairfax Village. Since then the W. M. 
and A. has gotten an injunction for that. We, since that 
time, have had a meeting and came here and understand 
that we want the C2. That is the consensus of opinion, and 
the vote of my association that we want the C2 bus to stay 
on Alabama Avenue and if you wish to extend it to 

242 Fairfax Village, which would be quite a help to all 
of our citizens along that line, we would appreciate 

it very much. 



Mr. Myse: I object and move to strike that portion of 
the answer which states that it would be a help to certain 
citizens, on the grounds that it is pure hearsay as far as 
this witness is concerned. 

Mr. Harrison: If the Commission please,— 

Mr. Myse: (Interposing) May we have a ruling? 

Mr. Harrison: I am addressing myself to your motion, 
Mr. Myse. We could bring in every citizen in that area. 

Chairman Flanagan: Mr. Reed, in your official capacity, 
you learned of these desires of your own knowledge and you 
are now expressing what these people stated to you? 

The Witness: From the vote of our Association, yes, sir. 

Mr. Myse: I think that shows that it is just hearsay. 

The Witness: I don’t know- of any other way that I can 
state it. 

Chairman Flanagan: The motion to strike is denied. 

The Witness: I don’t know any other way to get a con¬ 
sensus of opinion except to put the question and have them 
vote. 

Mr. Await: You are not a member of the other associa¬ 
tion, are you? 

The Witness: I am speaking for Hillerest only. 

Mr. Await: You mentioned the opinions of two of 
243 the associations. 

The Witness: The only way I know of to get the 
consensus of opinion of the Hillerest Association and mem¬ 
bers is to put the vote before them and ask them to vote. 
If they vote unanimously or vote the majority, that is the 
opinion of the Association. 

Mr. Donovan: Just a moment. May it please the Com¬ 
mission, before he submits testimony regarding what the 
Association has done, he should first state when the meeting 
was held and how many members vrere present at the time 
in order that we can determine whether it represented the 
consensus of opinion of the people. We don’t know when 
the meeting was held and w^e don’t know what the question 
was and I think those things should be determined before 
he can qualify to answer. 
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By Mr. Harrison: 

Q. Can you answer that? A. Our meeting was held. We 
hold a meeting every month, the second Monday in each 
month, excepting for June, July, and August. We recess 
during those three months and we open again in September. 

Q. So you have had your May meeting this year? A. We 
have had our May meeting this year and our next meeting 
will be the second Monday in June. 

Mr. Myse: When was this meeting held at which you took 
a vote on this question ? 

244 The Witness: That is, of the— 

Mr. Myse: Whatever you are referring to. 

The Witness: We voted on that question last meeting to 
substantiate that that was exactly what we wanted. 

Mr. Myse: What was the date of that meeting? 

The Witness: Have you a calendar ? 

Mr. Harrison: I will give you one. 

The Witness: I believe it was around the eighth or ninth, 
I am not sure. It was the eighth of May. 

Mr. Myse: How many people attended that meeting? 

The Witness: Is that necessary for me to answer? 

Mr. Myse: Yes, it is. 

Mr. Harrison: I haven’t finished with this witness. 

Mr. Myse: I would like to make an objection. I would 
like to interrogate the witness with respect to his repre¬ 
sentativeness. 

I 

Mr. Harrison: I don’t think that is necessary. 

Mr. Await: I think that you should appraise the Commis¬ 
sion of that, Mr. Harrison. 

Chairman Flanagan: How many were present? 

The Witness: Twenty-five. 

Mr. Myse: Twenty-five members ? 

The Witness: Yes, sir. 

Mr. Myse: How many members are there in that Asso¬ 
ciation ? 

The Witness: Probably five hundred. 

245 Mr. Myse: How many voted for the question that 
you referred to and how many voted against? 
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The Witness: As well as I remember, it was unanimous. 

Mr. Myse: Well, now, Mr. Chairman, I think from this 
line of questioning it is pretty obvious that twenty-five 
members can not represent five hundred. 

I move to strike all the testimony based upon the meeting 
that has been referred to by this witness. 

Mr. Harrison: You can have two Senators representing 
the entire State. 

Chairman Flanagan: The motion is denied. 

By Mr. Harrison: 

Q. Mr. Reed, will you look at Map Exhibit D and state— 
first, let me ask you, are you familiar with the territory 
lying south and east of Suitland Road shown within the 
red boundary on Exhibit D? A. Yes, sir, I am. 

Q. What is the nature of the terrain through that area? 
A. It is uphill and downhill. 

Q. How would one living along Camden Street between 
Suitland Road and that red line, the southern boundary on 
Exhibit D, reach 38th and Pennsylvania Avenue at the 
present time? A. To reach that he would have to 
246 walk around Camden Street and come up to—-walk 
uphill, it’s an incline of about like that (indicating), 
I guess—walk uphill to Alabama Avenue and then turn to 
the right and walk on over to Fairfax Village. 

Q. Could you get there by public transportation? A. Not 
now, no, sir. 

Q. Can any one living in that area north of the inter¬ 
section of Alabama Avenue and Suitland Road reach the 
shopping area on Pennsylvania Avenue by public trans¬ 
portation? A. Not now, no, sir. 

Q. Can any one living south of 36th Street, south and 
west of 36th Street, reach Fairfax Village by public trans¬ 
portation? A. Not now, no, sir. 

Q. Now, if any one who lives in the neighborhood of the 
C2 line wanted to go by public transportation to Fairfax 
Village, how would he get there? A. The nearest way to 
get there he would catch the 36th and Alabama there. 
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Q. The C2? A. The C2. He would transfer at Branch 
Avenue and Alabama to the C6 and ride down to Pennsyl¬ 
vania Avenue and then wait for a Suitland bus to ride back 
to Suitland. 

Q. Who operates the Suitland bus ? A. The W. M. and A. 
operates that bus. 

247 Q. So, how many separate bus lines would he have 
to use? A. That would be two transfers. He would 


have to transfer to the C6 and transfer to the W. M. and A. 

Q. First, he would take the C-2? A. That is right. 

Q. Transfer to the C-6? A. That is right. 

Q. Then at Pennsylvania Avenue transfer to the W. M. 
and A. bus ? A. That is right. 

Q. To reach a distance of how far from 36th and Alabama 
Avenue? A. It says two blocks, there, but the distance 
would be probably a quarter of a mile. It says two blocks 
from 36th to 38th, but they are exceptionally long blocks. 

Q. If any one wants to travel from Fairfax Village to 
Bolling Field, the Naval Air Station, or the Naval Research, 
can you state how he would have to go by public trans¬ 
portation? A. The best way would be to go to 38th and 
Alabama and catch the W. M. and A. and pay his fare— 

Q. First he would have to walk up there? A. He would 
have to walk there. Then he would catch the bus, ride down 
to Pennsylvania Avenue and Minnesota, get off and walk 
across the street there, catch an Anacostia bus and ride 
around into Anacostia to Nichols Avenue and V 


248 Street, I believe, I think that is the terminal there; 

get off there, walk across the street and catch the 
Bellview or Bolling Field bus, or whatever bus it may be, 
to take him there. 


Q. Is that a short trip? A. No, sir, it is not, it takes 
quite a good while, because you may miss the Anacostia 
Bus which would cause you to wait thirty minutes again for 
another bus. Then if you miss the Bolling Field bus, you 
would have that wait. If you wanted to go there, you would 
have to wait for that to come along. 
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Q. Would that take a short or long time to come along? 
A. I would say, long time. 

Q. Is that convenient to the people in that neighborhood? 
A. No, sir, it is not. 

Mr. Myse: I object to that, if the Commission please. 
Again he is getting off into the realm of conjecture. 

The Witness: I have made them myself. 

Chairman Flanagan: The facts as to the method in which 
the trip is made and must be made have been put into the 
record several times. I think it has been established. 

Mr. Myse: I haven’t objected to that. 

Chairman Flanagan: That has been established. 

By Mr. Harrison: 

Q. You say you have made such a trip? A. I have. 
249-A Q. Was is a convenient trip? A. No, sir. 

Q. Would a trip down Alabama Avenue straight 
into Bolling Field be a convenient way to get there for you? 
A. It would, if I have to go to Nichols Avenue and South 
Capital Street, yes, sir, it would, or Fifth and Nichols Av¬ 
enue, it would be very good that wray. 

Mr. Harrison: Thank you, Mr. Reed. 

You may cross-examine. 

Cross-Examination 

By Mr. Donovan: 

Q. You said that twro transfers had to be made to go 
from that area where you have to go to Bolling Field. Have 
you ever gone from your neighborhood over to Connecticut 
Avenue and Calvert Street, and that vicinity? A. Yes, sir. 

Q. How many transfers do you make on that trip? A. 
To go from my home to Connecticut Avenue and Calvert 
Street? 

Q. By Capital Transit. A. You catch a C6 bus and then 
go down to 17th and Pennsylvania Avenue and catch the 
No. 90 street car. 
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Q. Get a No. 90? A. Yes. 

249-B Q. That takes you to Connecticut and Calvert 
Street? A. I kind of think so. 

Q. Have you made the trip? A. I have, yes, sir. 

Q. The street car goes to Connecticut and Calvert? A. 
They go on this side of the bridge, it is marked. 

Q. I asked you about Connecticut Avenue and Calvert. A. 
You walk across there. That is the best you can do. If 
you want to go the other way to ride the length of the 
bridge, that is all right. 

Q. If you transfer to the L2 bus, there would be two 
transfers, wouldn’t there? A. I don’t know about the L2 
bus. 

Q. Have you ever ridden Capital Transit to Connecticut 
and Calvert? A. Yes, sir. 

Q. How did you get there? A. Just like I told you. 

Q. You didn’t ride there, you walked part of the distance, 
didn’t you? A. I walked the width of the Calvert Street 
Bridge. 

Q. I asked you what the Capital Transit facilities were 
to reach there. A. Not by coming up Connecticut Avenue, 
no. 

Q. You can cross the Calvert Street Bridge, can’t 
249-C you, on the bus ? A. Sure you can by catching another 
bus that goes on over to Wisconsin Avenue. 

Q. I see that you are not familiar with the bus system 
out there. 

Mr. Donovan: I won’t ask any more questions. 

Mr. Harrison: I think he has shown great familiarity. 

Mr. Donovan: I don’t think you know it, either, then. 

The Witness: Isn’t there a bus that leaves there on the 
east side of Calvert that goes over to Connecticut Avenue? 

Chairman Flanagan: To clear this up, I think this witness 
knows more about it than you do. 

Mr. Locke, is the witness correct in his assumption that 
the bus leaves the Calvert Street station and goes over to 
Wisconsin Avenue? 


Mr. Locke: Yes, sir. 

Chairman Flanagan: Any further questions of this wit¬ 
ness? 

Mr. Donovan: What is that, a rush hour service? 
Chairman Flanagan: We have established that, Mr. 
Donovan. 

Any further questions of this witness? 

Mr. Await: No. I would like to ask counsel a question, 
if I may. 

Are these witnesses that you are putting on, Mr. 
249-D Harrison, called by the Commission? 

Mr. Harrison: Indeed they were not. It demon¬ 
strates the growth in that area and the desire of the people 
for good service and they have come to me and they wanted 
to testify and I didn’t know about this testimony except 
in a general way. 

There are a great many other people who wanted to 
testify in this proceeding if given an opportunity to do so. 

I might ask Mr. Reed, did I ask you to come here as a 
witness ? 

The Witness: No, sir, you did not. I came of my own 
volition. 

• ••••••••• 

250 Andrew J. Temple 

was called as a witness, being first duly sworn, was 
examined and testified as follows: 

Direct Examination 

By Mr. O’Dea: 

Q. State your name. A. Andrew J. Temple. 

Q. Where do you live? A. 4448 Alabama Avenue, South¬ 
east. 

Q. Is that in Bradbury Heights? A. Yes, sir. 

Q. Are you the President of the Bradbury Heights Citi¬ 
zens Association? A. Yes. 
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Q. Do you know many of the residents of Bradbury 
Heights? A. Yes, sir. 

Q. When you wish to use public transportation to various 
sections of the District, what is the most direct route that 
you use? A. The most direct route that I would use would 
be to catch the W M & A Express bus and ride to 

251 11th and Pennsylvania Avenue. 

Then I would have to pay another fare to transfer 
to any part of the city, or else I could catch a WM&A local 
bus and transfer at Barney Circle to a street car or bus 
which would take me to any part of the city. 

Q. If you wished to go downtown past 11th and Penn¬ 
sylvania Avenue for one fare, what route would you take? 
A. For one fare I would have to catch the WM&A Local 
and transfer at Barney Circle. 

Q. Then what would you do? A. I would transfer there 
to either a street car or bus that would take me to where- 
ever I was going. 

Q. From where you live in Bradbury Heights if you 
wanted to go to the Naylor Theatre or the East Washington 
Baptist Church at Alabama Avenue, how would you go ? A. 
I would have to catch a local bus to make connections. To 
go to the Baptist Church located at Branch Avenue and 
Alabama I would catch the Bradbury Heights Local and 
transfer to the Capital Transit C-6 bus at Branch Avenue 
and go back up Branch Avenue to Branch Avenue and 
Alabama Avenue or to go to the Naylor Theatre I would 
have to ride the Bradbury Heights Local to Minnesota 
Avenue and Pennsylvania Avenue and go up Naylor Road 
on the Capital Transit Bus to the Naylor Theatre. 

252 Q. Would the C-6 put you off near the theatre? A. 
No. 

Q. WTiat would you do then? A. If I ride the C-6, then 
I would have to make two transfers. I would have to catch 
a C-2 at Branch Avenue and Alabama, and then go back 
Alabama to Naylor Road. I would make two transfers that 
way where, if I came to Minnesota Avenue or 25th Street, 
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either one, and caught a bus going up Naylor Road, I could 
go back with one transfer by coming that distance. 

Q. What is the base day schedule on WM&A and the 
C-6 buses? A. On the C-6 it is 30 minutes and on the 
WM&A it is 40. 

Q. What is the most direct route from Bradbury Heights 
to Sousa High School? A. At the present time they would 
have to ride either the WM&A local over Southern Avenue 
to Pennsylvania Avenue and west on Pennsylvania Avenue 
to Minnesota Avenue, and then transfer to a Capital Tran¬ 
sit Bus and go north on Minnesota Avenue to Ely Place 
and then walk up to the school. 

Q. Do you know how far it is from Bradbury Heights 
to the Sousa High School? A. I did measure that distance. 
To go over Southern Avenue and Pennsylvania Avenue and 
Minnesota Avenue to the school is 3-8/10 miles. 

253 Q. How did you measure that? A. By automobile. 

There is a direct route from the Bradbury Heights 
Section to the Sousa School by way of Ridge Road. I 
measured that, too. 

Q. How far is that? A. That is 1.2 miles. 

Mr. Myse: Ridge Road is a road generally north of 
Pennsylvania Avenue? 

The Witness: That is right. 

Mr. Myse: Mr. Chairman, I am having difficulty under¬ 
standing what the testimony of this witness has to do 'with 
this case. He lives in Bradbury Heights which is an area 
far to the north. The Sousa High School, as I understand 
it, is also a point far to the north of Pennsylvania Avenue. 
It has nothing to do with this case, whatsoever. And at 
the reopening of this hearing we objected to any testimony 
with respect to the extensions of the W4 and C2 lines. I 
think that objection still stands. We want it to stand. 

This testimony goes far beyond that. It has nothing to 
do with anything that this Commission has dreamed of so 
far. I move to strike all of the testimony so far. 
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Mr. 0 ’Dea: It certainly has something to do with 

254 which is the most direct way to get to the Sousa High 
School from Bradbury Heights and the extension of 

W-4 and C-2 is part of this hearing. 

My understanding is the Court sent this case back for 
evidence from any interested witnesses. The President of 
the Bradbury Heights Citizens Association certainly is an 
interested witness in this proceeding. 

Mr. Donovan: W-4 and C-2 line, which are the two lines 
under dispute, run to the South. Ridge Road is far North 
of Pennsylvania Avenue. 

Certainly Ridge Road would not be served by W-4 or C-2. 
We are going far afield if we are going to take testimony 
regarding Ridge Road and Sousa High School. 

Mr. O’Dea: I asked him what the most direct route was 
on that and he answered. 

The next question was: Is there any public transportation 
on Ridge Road? 

Mr. Myse: We can concede there is not any. 

Mr. Donovan: I think the Commission should inquire the 
purpose of the testimony. 

Chairman Flanagan: Do you have in mind the establish¬ 
ment of this line might become an integral part of the trip 
you are questioning Mr. Temple about? 

Mr. 0 ’Dea: My point is that the routes now are circuit¬ 
ous and inconvenient. There could be a more direct 

255 route, although 1 am not suggesting that the route 
be changed at present. I am trying to put on evidence 

to show that the Commission should sustain its order. 

Chairman Flanagan: If the questions you are now direct¬ 
ing to this witness would tend to indicate a more direct 
route could be established by the extension of the W-4, I 
think the questions are proper. 

If, however, the proposed extension to W-4 could not in 
any "way be utilized in establishing a more direct route, I 
think that the objections are well taken. 
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Mr. O’Dea: I asked him the distance from Bradbury 
Heights to Sousa High School by the most direct route. 

Chairman Flanagan: Did I understand you to say that 
the W-4, the extension of the C-2, or the establishment of 
the W-4 would tend to create a more direct route between 
Bradbury Heights and Sousa High School? 

The Witness: No, it would not make a more direct route 
to Sousa High School. 

Mr. Await: Here is a map for the convenience of the 
Commission. 

Chairman Flanagan: The witness answered my question. 

Mr. Donovan: It is quite obvious what Mr. 0 ’Dea has in 
mind. He is trying to establish now in this hearing that 
probably an extension of bus service is needed on Ridge 
Road. I cannot see the purpose of that. I cannot see 
256 the purpose of the testimony and what relation it 
bears to the W-4 and C-2 lines. 

Chairman Flanagan: The point has now been established 
that that proposed extension would not enter into this di¬ 
rect route. 

What is the next question ? 

Mr. Await: Do I understand you have stricken that testi¬ 
mony? 

Chairman Flanagan: No, it is not stricken. It will be 
evaluated by the Commission for what it may be worth. 

By Mr. 0 ’Dea: 

Q. What is the distance from Hilcrest to Fairfax Village? 
A. I made a measurement from 36th and Alabama Avenue 
to Fairfax Village. 

Q. You have not got one from Hillcrest to Fairfax? A. 
No. 

Q. What is the distance from 36th and Alabama to Fair¬ 
fax Village? A. .3 miles from 38th Street to 36th Street. 

Mr. Donovan: How w*as it made? Ask him that. 
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By Mr. 0 ’Dea: 

Q. How did you make it? A. By automobile. 

Q. By your automobile? A. Not by my automobile. 
257 Q. Since the order of the Commission last sum¬ 
mer, has your Association taken any official action 
about the WM&A service in this area? 

Mr. Myse: Which area? 

Mr. O’Dea: The area for which this order was promul¬ 
gated, that is, the Order of this hearing. 

Mr. Donovan: It seems to me the talk about the Bradbury 
Heights service is not germane to the issues here. We are 
talking about W-4 and C-2 extensions. 

Bradbury Heights is a mile and a half to 2 miles to the 
north. 

Mr. O’Dea: They have to get to Fairfax Village, Mr. 
Chairman. 

Chairman Flanagan: You are asking now if the Bradbury 
Heights Citizens Association took action with respect to 
the order? 

Mr. O’Dea: The extension of the W-4 and C-2 lines and 
with respect to the WM&A service in that area. 

Chairman Flanagan: The Association of which Mr. Tem¬ 
ple is a member might have taken action. I think the action 
to that might be obtained. 

Did the Association take action? 

The Witness: Yes, we did. 

By Mr. O’Dea: 


Q. When did you take that action? A. At our last 
258 meeting, April 19, when this question was brought up. 

Q. Which question? A. The extension of the W-4 
and C-2 and the Association voted for the extension of the 
W-4 to Alabama Avenue and the District Line, or Alabama 
Avenue and Ridge Road, which is a very short distance 
which would be more convenient if the company desired to 
make a turn-around. At the same time we voted for the 
extension of the C-2 to 38th and Alabama Avenue. 


i 
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Mr. Donovan: May it please the Commission, I move to 
strike his answer now because certainly the consideration 
by the Bradbury Heights Citizens Association of an ex¬ 
tension of the W-4 beyond the point for which it had been 
ordered by the Commission in its order No. 3530 is cer¬ 
tainly not a matter to be considered here. 

Chairman Flanagan: Before we strike it, let us find out 
from Mr. Temple what interest his Association have—not 
in an authorization of the Commission’s order, but in the 
establishment of that extension as ordered by the Commis¬ 
sion? 

What possible interest would Bradbury Heights Citizens 
Association have in such an extension? 

The Witness: At the present time, if the people who live 
in Bradbury Heights wanted to go over to Alabama Avenue, 
we will say if they wanted to go to the Washington Heights 
Baptist Church or the Church around the corner 
259 about which the Reverend just testified, they would 
have no direct connection with either one of those 
churches except they would have to ride the W.M.&A. to 
38th Street and then to walk just .3 miles to 36th Street and 
then pay another fare to Capital Transit or else walk the 
entire distance from 38th Street to Branch Avenue and 
Alabama Avenue. 

If we wanted to go to the Naylor Theatre, we have no 
direct route over Alabama Avenue. 

As I said before, we would either have to go to Naylor 
Road and back up Naylor Road to get to the Naylor 
Theatre, or we w T ould have to go down to Branch Avenue 
and transfer to a Capital Transit bus and come back up 
Branch Avenue to the Washington Baptist Church, or either 
one of those two churches located on opposite comers. 

Mr. Myse: I want to join in the objection by counsel for 
WM&A. * 

Chairman Flanagan: You do not think that the citizens 
of the Bradbury Heights area come within the designation 
of “interested parties”? 
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Mr. Myse: No, sir. 

I go further than that. I think that I stated at the opening 
of the hearing, and I have not been wanting to get up and 
object as every one of these witnesses have testified, but I 
would like to say to the Commission again that we think that 
the Commission erred in failing to give notice not 

260 only as to the extension of W-4 and C-2 lines to Penn¬ 
sylvania and 38th but when the proper time comes we 

will move to strike all of the testimony of the witnesses 
relating to those extensions. 

Mr. Harrison: I do not understand because a certain 
Association expresses its desire on that there is any move 
to extend W-4 between the intersection of 30th and Penn¬ 
sylvania Avenue. But the objection Mr. Myse has' just 
stated was briefed at length before the Court and the Court 
rejected that. 

Mr. Myse: We want to preserve that objection for a fu¬ 
ture appeal. 

Mr. Await: Mr Chairman, the whole point as far as it 
relates to the matter about which the witness is now testi¬ 
fying is that it is entirely without the intention as ordered 
by the Commission. 

We think that it does not belong in the record at all. 

Chairman Flanagan: I confined my question, and I think 
that Mr. O’Dea did, too, to the extension ordered by this 
Commission to Alabama and 38th Street. 

I might say this: I judge from any objection that is made 
by counsel for the companies that they feel we should stick 
to the strict rules of evidence, and I do not believe—and I 
may be wrong—that the judge intended that we should ap¬ 
ply such an attitude towards the citizens who come in here 
and express their views. 

If we did that I do not believe that we would get 

261 a clear idea as to what the citizens of the District 
want. If we stuck to the strict rules of evidence, the 

companies that appeared before this Commission would not 
get what they were applying for. 
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For that reason, we have ruled in many cases that the 
testimony of the citizens should be admitted and when very 
obviously they were not sticking even remotely to the evi¬ 
dentiary matters, we have ruled against them. 

We must have some reasonably latitude for these citi¬ 
zens to act within, we would never develop a record that 
would be worth anything to us or to the companies. 

Mr. Myse: I recognize, Mr. Chairman, that may be true, 
but we feel that in this particular case which has been sent 
back to this Commission by the Court because of failure of 
the Commission to have substantial evidence that you are 
required to stick to the strict rules of evidence. 

Furthermore, we do not like to object in these kinds of 
hearings every time somebody departs from the strict rules 
of evidence, but because of the Commission’s own counsel’s 
position before the Court we feel that we must. 

I do not know whether the Commission is back of its 
counsel in that respect or not, but the Commission’s counsel 
before the Court has taken the position because we did not 
object that we have waived our rights in that respect. 

We do not intend to waive our rights in this pro- 
262 ceeding. 

So we are objecting when we feel that we have a 
legitimate objection. 

Chairman Flanagan: As I read the decision of the Court, 
if counsel made that attack, I do not believe that the Judge 
ruled with him. In this proceeding we are endeavoring to 
carry out the Judge’s instructions to get the views of those 
parties who did not appear, or who feel that they were not 
given a full opportunity to express those views. 

Mr. Myse: We do not know what weight he gave to that 
testimony, but it is because of those objections by the Com¬ 
mission’s own counsel we feel that we must object when we 
have a legitimate objection. 

Mr. Harrison: I would like to state my position as to 
Mr. Myse’s allegation of that. 

I did advise the Court orally and by brief and backed it 
by authorities that they could not dispute that one who had 
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failed to make an objection had waived an objection and 
they had not answered that yet. 

Mr. Await: We are trying to do that now, Mr. Harrison. 

Mr. Donovan: May it please the Commission, with respect 
to the witness on the stand, he has previously testified in 
this case, according to the transcript. I took no part in be¬ 
half of my client not having had the opportunity, but I be¬ 
lieve he is again repeating what he said before. Again it 
is merely cumulative testimony. I read his testimony 

263 at length and I do not think that he has had anything 
new—he has not added anything new with respect 

to the requirements of his particular community and the 
Citizens Association that he represents in regard to this 
bus service. 

All that has been gone over. 

This is a re-hash of the testimony that Mr. Temple gave 
before. 

Chairman Flanagan: In any event, if the witness will be 
permitted to go through, even if he repeats himself much 
time would be saved that is now lost in argument and we 
are not giving weight to suggestions of an alteration of the 
orders which we have issued. 

We still know how to read and when we come to an item 
of that kind, naturally we are going to ignore it and you 
counsel will just have to depend upon the Commission to 
just use common sense. 

So, -we have now been arguing for ten or fifteen minutes 
where we might have been taking testimony. If Mr. Temple 
had been permitted to go on, he would have been off the 
stand and we would have had his views as fully and com¬ 
pletely as he knows how to state them. 

Mr. Donovan: Ordinarily I agree with what you say. I 
think that we should not object too strenuously to the testi¬ 
mony of the Citizens Associations. I realize that they are 
trying to express the views of these people—a great 

264 number of people. 

In this case, in order that we will not run into any 
difficulty when this record goes back to the Court, I do feel 
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where a witness has testified with respect to facts, he should 
not be permitted, even though he is a representative of a 
Citizens Association, to re-hash his previous testimony. 
You have already had the opportunity to evaluate this testi¬ 
mony in reaching your conclusions in your order 3530. 

This is nothing but a restatement of previous testimony 
offered by Mr. Temple. That is my only objection at this 
time. 

Mr. O’Dea: Mr. Chairman, in answer to that I would like 
to say, first of all, at the prior hearing, Mr. Temple was 
not sworn. There wras objection raised at that hearing when 
a witness took the stand. 

Now, he is testifying as to what his ideas and the facts 
are in this particular case. 

First they said the witness should be sworn and then they 
object. 

Now counsel says that the evidence being put in is repeti¬ 
tious and cumulative. I do not know how else you can prove 
public convenience and necessity without that. 

Mr. Donovan: The Commission did consider the testi¬ 
mony of Mr. Temple in the first case even though he was 
not under oath, because he commented directly upon 
265 the needs of his particular community for the ex¬ 
tension of W-4. If you will go back and read you -will 
see where you comment on his testimony. It was consid¬ 
ered even though he w^as not under oath, Mr. Chairman. 

By Mr. O’Dea: 

Q. Would you say you had convenient transportation to 
downtown Washington on the public transportation sys¬ 
tem? A. I wrould say that it is convenient as far as it goes, 
but I wrould like to say something in regard to that. 

Mr. Myse: I think that you have answered the question. 

By Mr. O’Dea: 

Q. What wrould you like to say about it? A. Unless I 
could explain my reason for saying that, I would say “No”. 

Q. What is your answer, then? Do you have convenient 
transportation? A. No. 
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Q. Why not? A. Because with the large number of people 
who are living in Bradbury Heights today, and I think that 
it can be said it is one of the fastest growing communities 
in the District of Columbia—we are the only community in 
the District of Columbia today which does not have the 
privilege of a weekly pass. We do have one transfer point 
and that is at Barney Circle, or else we pay two fares. I do 
not think that applies to any other section of the 

266 District of Columbia. 

For that reason I say it is not convenient. 

Mr. O’Dea: That is all. 

Cross-Examination 
By Mr. Myse: 

Q. Is that the only reason you have? A. Yes, but I have 
other reasons that I can explain as to why I do not think 
we have convenient service. 

By Mr. Await: 

Q. I understood you to say in making your various ex¬ 
planations of how you would ride you would always use 
buses or street cars. Do you ride public transportation all 
the time? A. All the time. 

Q. You have no car? A. I have no car. 

By Mr. Donovan: 

Q. You stated there was only one transfer point? Are 
you not mistaken about that? A. I mean to the downtown 
section. 

Q. You can connect with the various cross-town lines of 
the Capital Transit Co., that is, the ones running north 
along Minnesota Avenue towards Benning and those run¬ 
ning south along Minnesota Avenue, can you not, from 
W M & A facilities? A. Yes. 

267 Q. You can also transfer at Branch Avenue to the 
C-6 line which, in turn, would transfer you to the 

C-2 line? A. Yes, sir. 
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Q. So that consequently you do have city-wide transpor¬ 
tation service the same as people living in other parts of 
the District of Columbia ? A. For one section of the city we 
do have, yes. 

That would be the Southeast Section. 

Q. Don’t you have the same service as people who live 
on Alabama Avenue and 32nd Street and who want to reach 
downtown Washington? A. No, sir. 

Q. What difference do they have over you? A. We have 
the same service as far as getting to that point is concerned, 
but we do not have the same facilities they have from the 
financial standpoint. We have never had the benefit of a 
weekly pass. For those people working downtown—and 
my wife works downtown and rides the bus every day—they 
and she have never had the privilege of buying a weekly 
pass as other people in the District of Columbia have had. 
That applies to every person in Bradbury Heights Com¬ 
munity. 

Q. How many times a week does your wife use the bus? 
A. Every day—five days a week. 

Q. Would you say she makes five round trips a 
268 week, or more? A. That is correct. 

Q. Would it be economical for her to buy a weekly 
pass if it were available? A. Yes, it certainly would. 

Q. Ten rides at 13 cents would be $1.30? A. Yes. 

Q. How much does a weekly pass cost? A. The pass today 
is $1.75. „ 

Q. So, it would be more expensive for her to ride on a 
weekly pass, would it not? A. Mr. Donovan, this is the 
situation: Just to ride to her office and back, that is one 
thing; but suppose she wants to go uptown when she is off 
work? Suppose she wants to go uptown when she is off for 
lunch? She has to pay another fare. Suppose she wants to 
come down to the theatre when she gets home at night and 
then go back home. I cannot say that you can even compare 
the convenience that you have with the weekly passes to 
what we have. 
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Q. I asked you how many times she rode and you said 
twice a day, five days a week. A. To work, yes. 

Q. Is it not a fact that your complaint is that you think 
you are being deprived of something that other people in 
Washington can get and you cannot have a weekly pass? 

A. No, I do not think that at all. I now know it. 

269 Q. You think you have a right to it because some¬ 
one else in the Northwest or Southwest gets a weekly 

pass— 

Mr. Harrison: If the Commission please, this proceeding 
does not involve the matter of a pass on the W.M.&A. line. 

Mr. Donovan is bringing in a new issue to this proceeding. 

Mr. Donovan: I have a right to cross-examine. I thought 
you were allowed some latitude in cross-examination. If I 
remember correctly, the witness testified about the inade¬ 
quate service, on direct examination, and the basis of his 
statement was he did not have a weekly pass. 

I believe that I have a right to ask. 

Chairman Flanagan: Do you have any further questions? 

Mr. Donovan: Yes, I do have. 

By Mr. Donovan: 


Q. How long have you been out in Bradbury Heights? 
A. I bought my house in 1938. 

Q. I wanted to ask you one other question. You were 
talking about the theatre over in the Naylor Shopping Area. 


You have a big theatre in your own section, do you not? A. 


yes, sir. 

Q. A new theatre completed within the last few years? 
A. That is right. 

Q. You have a big shopping center in your section? A. 
It is just across the line in Maryland, the large shopping 
center; we have a small shopping center within the 
270 District which is a short distance. 


Q. You do not deal in Maryland? A. No. 
Mr. Donovan: That is all. 
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By Mr. O’Dea: 

Q. Do you hav& as frequent service out there as in other 
sections of the City? 

Mr. Donovan: I object to the question unless he lays the 
foundation for it and shows he is familiar with other sec¬ 
tions of the city with respect to service. 

Mr. 0 ’Dea: He is asking about everything else but other 
sections of the city, so I thought I would ask him that one. 

Chairman Flanagan: The schedules, and so forth, are 
now a matter of record. 

Do you ask him that question in connection with the de¬ 
sire for a pass? 

Mr. O’Dea: No, the frequency of service in his area. 

That is convenience and necessity. 

Chairman Flanagan: We are getting a little beyond the 
scope of the hearing now. We are going to enter into argu¬ 
ment. 

Mr. O’Dea: Mr. Chairman, Mr. Donovan took the last 
witness up to Calvert Street and Connecticut Avenue, so I 
had not gone quite that far. 

271 That is all I have. 

Chairman Flanagan: Do you want an answer to 
your question? 

Mr. 0 ’Dea: I thought that you ruled against me on it. 

Chairman Flanagan: I had not ruled. 

Mr. O’Dea: I would like to have an answer. I thought 
that you said the schedules were already a matter of record. 

Chairman Flanagan: They are. 

The Witness: Would you let me have the question again? 

By Mr. O’Dea: 

Q. Is your service as frequent in your area as in other 
parts of the District of Columbia with which you are famil¬ 
iar? 

Mr. Donovan: My objection still stands, please. 

The Witness: No, I do not think that it is. 

Chairman Flanagan: The objection is overruled. * 

Mr. O’Dea: That is all. 
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Recross Examination 

By Mr. Harrison: 

Q. Did yon hear Mr. Reed and other witnesses testify as 
to how they would have to travel from Shipley Terrace area 
to reach Bolling Field, the Naval Air Station and the Naval 
Laboratory? A. Yes. 

Q. Do you agree with what they testified? 

Mr. Myse: I object to that. 


308 John C. Estes 

was called as a witness, being first sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Harrison: 

Q. Give your name and address and association. A. John 
C. Estes, 1811—41st Place, Southeast, vice president of 
Fort Dupont Citizens Association, Chairman of the Public 
Utilities Committee. 

Q. Has your association taken any official action about 
the extension of Capital Transit Line up to the Fairfax 
Village? A. We have at our last meeting. 

Q. When was that? A. Last Tuesday, May 9. 

309 Q. What action did your association take? A. 

There was unanimous approval in favor of the ex¬ 
tension of C-2 and W-4 to Fairfax Village. 

Q. How many were present at the meeting? A. Approxi¬ 
mately 18. 

Q. Do you know of your own knowledge for yourself and 
your family any convenience that would be afforded to you 
by means of public transportation along Alabama Avenue 
South from Pennsylvania Avenue? A. I have a boy who 
attends Hillcrest Playground two or three times a week and 
he would ride if the service were available. He has to walk 
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because I would not let him ride his bicycle on Alabama 
Avenue. 

Q. How far does he have to walk? A. I could not give 
you the exact mileage, but it is quite a walk from where I 
live to the Hillcrest Playground. 

Q. What school does he attend? A. Anacostia High 
School. 

Q. That is by way of W. M. & A. buses and then Capital 
Transit? A. Yes. 

Q. If the W-4 line or C-2 line extended up to Pennsyl¬ 
vania Avenue, he would still continue to use W. M. & A.? 
A. Yes. 

Q. So, by the extension of the line up there W. M. 
310 & A. would not lose any patronage from your house¬ 

hold? A. No, it would not. 

Q. Do you think that it would add anything to W. M. 
& A.’s lines to bring Capital Transit’s lines to that point? 

Mr. Donovan: I object. He is again asking for a general 
opinion here with respect to wdiether service would be im¬ 
proved. 

Chairman Flanagan: The objection is sustained. 

By Mr. Harrison: 

Q. The fact that people would come to 38th and Penn¬ 
sylvania Avenue, does that tend to detract from service of 
W. M. & A. or does it tend to attract service? 

Mr. Donovan: Objection. It is based on speculation. We 
do not know whether people would tend to come or not. 
That is a matter of conjecture. 

Chairman Flanagan: The objection is sustained. 

By Mr. Harrison: 

Q. Do you live north or south of Pennsylvania Avenue? 
A. East of Pennsylvania Avenue off of Southern Avenue. 

Q. I show you a map, exhibit D in this case, and ask you 
now where you live and whether it would be south or not? 
A. Here is where I live (indicating). 


411 


Q. That is north of Pennsylvania Avenue? A. Halfway 
between Fort Dupont Street and Southern Avenue on 41st 
Place. 

311 Q. Do you ever have occasion to go to Bolling 
Field or St. Elizabeth’s Hospital? A. No, sir. 

Q. The Naval Air Research Station or the Naval Labora¬ 
tories? A. No, sir. 

Q. Do you know of any of your neighbors who work in 
any of those places? A. I have two neighbors there who 
work at Naval Research. 

Q. How do they go there now? A. Private transportation. 

Q. But there is no direct public transportation from your 
neighborhood down there; is that correct? A. If I might 
say this, the children have to have two school tickets to ride 
to the Anne Beers School, if that would have any bearing 
on this case. 

Q. From where you live? A. Yes, sir, they attend the 
Sousa Junior High School and they have to have two school 
tickets. 

Q. In other words, two school tickets because they ride 
over two separate lines to get to the school? A. Yes. 

Q. Is that a convenience to them? A. No. 

Q. Do they attend Sousa Junior High? A. Yes, 

312 Sousa. 

In my area the children attend Sousa High School. 

Q. Do the younger children in your neighborhood attend 
the Anne Beers School? A. Quite a few of them. 

Q. How do they get there? A. Some of them even now 
ride to 38th and Alabama Avenue and walk in the inclement 
weather. In good weather the children walk all the way to 
school. 

Q. They walk on Alabama Avenue south? A. Yes. 

Q. There is no public transportation available to that 
point now? A. No. 

Q. Would it be very convenient to them to have trans¬ 
portation on Alabama Avenue ? A. They could use the school 
tickets if they had transportation along there. 



Q. Those school children who ride to that point now ride 
on W. M. & A. bases, do they not? A. Yes, sir. 

Q. If they got on at that point and rode down to Anne 
Beers School, that would not take them on W. M. & A. ? A. 
From where? 

Q. If they rode W. M. & A. to 38th and Pennsylvania and 
then rode Capital Transit from there, that would not 

313 take those children away? A. No, sir. 

Mr. Myse: Are you talking about your own school 
children ? 

The Witness: I am talking about the small children. 

Mr. Myse: I think that this is in the realm of hearsay 
again. 

The Witness: I think that I know everyone in the area 
out there and I think I know as much about it as anyone in 
the area. 

Mr. Harrison: He stated that he knew the children at¬ 
tended that school. 

Mr. Myse: What about his knowledge of how they travel 
to that school? 

The parents may prefer to use cars. 

By Mr. Harrison: 

Q. Do you or do you not know whether the children from 
your neighborhood ride the W. M. & A. bus down to Penn¬ 
sylvania and Alabama Avenues, particularly in bad 
weather? A. In bad weather, yes. 

Q. And to go to the Anne Beers School they would have 
to go to Alabama Avenue and walk? A. They do. 

Q. To go to Sousa they would have to get another ticket 
and get on Capital Transit? A. They can ride to 

314 Sousa School. 

Coming back they have a Capital Transit school 
ticket and ride back to Pennsylvania Avenue and they issue / * 
a transfer to the W. M. & A. Local. 

The children have to have two school tickets. 

Mr. Harrison: That is all. 
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Cross Examination . 

By Mr. Donovan: 

Q. School tickets last twice as long that way, do they 
not ! A. They have two to take care of. 

Q. They still only use one school ticket in each direction! 
A. That is right. 

Mr. Donovan: That is all. 

318 Mr. Await: Mr. Chairman, on the last day of the 
hearing, May 15, Mr. Harrison said in answer to a 

question from you: 

“I have no further witnesses today /’ 

May I ask if he has any further witnesses ? 

Mr. Harrison: If the Commission please, I do not have 
other witnesses at this time, but there are certain witnesses 
who have sent word to me that they want to testify, but 
could not be at the hearing today and that they would like 
an opportunity to testify before the hearing closes. 

319 Mr. Await: Mr. Chairman, I think counsel for the 
Commission should set some definite time for the 

production of witnesses. 

Mr. Harrison: If the Commission please, these witnesses 
are not the commission’s witnesses; they are people who are 
interested and w T hom the court directed had a right to be 
heard in this proceeding. 

I do not feel that I am their counsel. I merely try to 
present, as far as I can, information before the Commission 
from people who tell me of their desire to testify in the 
proceeding. I am going to assume that neither carrier here 
desires to prevent those who are interested from being 
heard. 

Mr. Await: I think as long as they appear at the proper 
time, but this hearing is open today and I think it has to 
be brought to a close at some time, and we ought to know 
when. 
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The public has had notice. 

Mr. Harrison: I am ready to proceed with cross-examina¬ 
tion, and I am not asking for permission to recess the 
hearing. 

Chairman Flanagan: Let us proceed. 

Mr. Harrison: If the Commission please, Mrs. Mabel E. 
Morris has asked that her statement be corrected in the 
record. I will read it and if counsel has objection to it— 
Mr. Donovan: What page ? 

Mr. Harrison: She says she omitted to mention 

320 certain persons who were present at the meeting 
which she described at the time she was on the wit¬ 
ness stand. 

Mr. Donovan: Now, that is not correcting the testimony, 
is it? 

Mr. Harrison: It is really filling in an omission, she for¬ 
got. 

Mr. Myse: We object if she is not here. 

Mr. Harrison: I think that is a little far-fetched. 
Chairman Flanagan: Read the letter into the record. 

Mr. Donovan: We object, of course. 

Mr. Harrison: This is addressed to Mr. E. J. Milligan, 
Secretary of the Commission, and reads as follows: 

“Dear Mr. Milligan: 

“I made an error of omission in my testimony yester¬ 
day’ ’— 

The letter is dated May 16— 

—“and, should other interested citizens study the trans¬ 
cript of the hearings, hard feeling might result. 

“I should, therefore, like the record to show that, at the 
meeting at my home prior to the first hearing on inaugura¬ 
tion of the W-4 line and abolition of the present C-2, the 
president of Shipley Terrace, Frederick Belan, and the 
Public Utilities Committee Chairman, Malcolm Littlefield, 
were also among those present. I am very sorry to 

321 have made that omission, for they were immediately 
concerned in the proceedings. ’ ’ That is the first two 
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paragraphs. There are three other paragraphs which I 
shall hand to the counsel in which Mrs. Morris states why- 
some other witnesses were not here at the time, but I think 
that is not a matter of omission from the record. 

Mr. Donovan: I am not interested in seeing the letter. 

Mr. Harrison: I want the record to show that I am pass¬ 
ing the letter to counsel for the Washington, Marlboro and 
Annapolis Motor Lines and to counsel for the Capital 
Transit. 

Mr. Myse: In addition to Mrs. Morris not being here to 
testify on the letter, we should like to add that everything 
in this letter is immaterial to the issues in this case. 

Mr. Harrison: I ask that the hearing be set at another 
date at which time Mrs. Morris can be present to testify to 
what she said in the letter. 

Chairman Flanagan: The letter so far quoted in the 
record is in compliance with Mrs. Morris’s wishes that 
nobody’s feeling might be hurt as a result of being omitted 
from her original recital as to those who attended the orig¬ 
inal conference. 

I believe that is sufficient. 

Mr. Harrison: If the Commission please, on May 
322 15,1950, at the hearing in this proceeding on remand, 

Mr. Reed was asked by me about action taken by his 
association. 

Mr. Donovan stated— 

Mr. Donovan: Page please. 

Mr. Harrison: Reading from transcript page 240, of the 
hearings on remand, beginning with line 21: 

“Mr. Donovan: I object on the grounds that it is not the 
best evidence. The best evidence is the minutes of the 
meeting. 

“Mr. Myse: I object on the same grounds.” 

The Chairman on page 240 and 241 said that Mr. Reed 
could state what action the Association took and substan¬ 
tiate that by presenting copies of the minutes. Following 
that direction of the Chairman of the Commission I asked 




Mr. Reed if he would have his secretary, the Secretary of 
the Association, prepare excerpts from the minutes of the 
Hillcrest Citizens Association which he undertook to do 
and put those excerpts in a letter which is addressed to me 
under date of May 17, 1950. 

I wish to offer in evidence the letter addressed to me 
which contains the excerpts from the minutes of the meet¬ 
ing of the Hillcrest Citizens Association for the dates there 
shown and which letter is signed by Mrs. Mackintosh with 
the following certificate: 

I hereby certify that the foregoing excerpts are 

323 from the minutes of the Hillcrest Citizens’ Associa¬ 
tion for the dates shown.” 

That is signed by Mrs. Mackintosh, secretary. 

Mrs. Mackintosh gave me the original and two copies 
of that letter which contains the excerpts. I now offer in 
evidence the letter and hand a copy of that letter each to 
counsel of Capital Transit Company and Washington, Marl¬ 
boro, and Annapolis Motor Lines. 

Mr. Donovan: In order that we will know what letter 
we are talking about, may I suggest that it be marked for 
identification ? 

Mr. Harrison: I am asking that it be received in evidence 
in accordance with the Chairman’s instructions as Ex¬ 
hibit F. 

Mr. Donovan: I would like to have it marked for identi¬ 
fication because I have an objection to make. 

Mr. Myse: May we have a moment to read it? 

Chairman Flanagan: Yes. 

Mr. Donovan: I object on the ground that it is not the 
best evidence of the meeting. These are excerpts from 
the minutes of the meeting. We have a right to know what 
the meeting contained, all of the minutes to see any other 
part omitted in any way relating to the matters before the 
Commission. 

Furthermore, the proper proof is by the Secretary 

324 of an association who is charged by the by-laws of 
the Association with keeping those minutes. 
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This is rank hearsay. It is not admissable before any 
administrative agency, before any administrative tribunal 
or any court of law. I never heard of it before, never had 
seen it done before. 

Mr. Harrison knows the rules of evidence and he knows 
that objection was predicated on one simple ground and 
that was the best evidence was the original record. 

We have a right to see the original records before the 
Commission should consider admission into evidence of this 
particular letter by Mr. Harrison. 

Mr. Myse: We would like to join in the objection for the 
reasons given by Mr. Donovan and in addition, as we read 
the record at page 240, the only permission that the witness 
was given, if there was any permission, related to one 
particular meeting. 

Mr. Harrison: No, it did not. 

Mr. Myse: If you will wait a moment until I get through, 
please, Mr. Harrison. 

This letter apparently relates to a number of meetings 
going back as far as November 3, 1947. Certainly it is not 
germane to any issues today. 

Secondly, we object on the grounds that it contains a 
great many statements and conclusions which we should 
have the benefit of cross-examining someone with 
325 respect to those conclusions and of course we cannot 
on the mere offer by Mr. Harrison of some letter 
which someone else sent him. For that reason, we also 
object. 

Chairman Flanagan: I had in mind that Mr. Reed should 
back up his testimony by appropriate excerpts from the 
minutes of the meetings to which he referred in his testi¬ 
mony and which were pertinent to this proceeding. 

Mr. Await: Mr. Chairman, I would like to call your at¬ 
tention to the fact that the witness in testifying spoke of 
one meeting and on cross-examination, he said how many 
people were present at that meeting. 

All of his testimony is with respect to that meeting. 
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Mr. Harrison: Mr. Await, my question to Mr. Reed was 
what action his association had taken. 

I did not confine that to any one meeting because you 
know and Mr. Donovan knows that the Hillcrest Citizens 
Association and all the other Citizens Associations had been 
taking actions for years about the increase of service over 
there. 

My question was not related to a particular day or a 
particular meeting. 

Now’, Mr. Donovan and Mr. Mvse both were satisfied 
when they thought that they had an advantage by insisting 
upon the minutes of the meeting. 

Now, we have given excerpts from the minutes of 
326 the meeting and it is signed by the Secretary. 

Mr. Donovan: May I just point out to the Com¬ 
mission that under your own rules they are not admissible. 

Of course, I have read these rules and think I am 
conversant wdth them. Sometimes I wonder whether coun¬ 
sel for the Commission is. 

Chairman Flanagan: Are you contending that an excerpt 
from the Minutes which is testified to by the proper officer 
of the Association is not admissible? 

Mr. Donovan: I certainly am, sir. 

Mr. Myse: That is my contention. 

Mr. Donovan: That has been the law to my knowledge 
for 400 years, rank hearsay. 

What the Chairman is probably thinking of is official 
records of the United States, documentary evidence law 
enforced in the District Court here. 

That has not anything to do with this Commission. I 
refer you to Rule 12,7. “Rules of Evidence”. These are 
the rules of practice and procedure before the Commission 
and these rules were adopted by the Commission. The rule 
reads: 

“The rules of evidence applied in civil proceedings in 
the Courts of the United States in matters not involving 
trial by jury shall be applied in formal hearings; provided, 
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however, that the presiding officer or the Commission may 
relax the rules in any hearing when in his or its 

327 judgment the ends of justice would be better served 
by so doing.” 

I maintain under your ruling if you are going to relax 
the rules, the rules cannot be relaxed for a particular wit¬ 
ness. We must know whether the rules that usually apply in 
matters before the District Court of the United States or 
Federal Court of the United States are going to be waived 
in a matter before the Commission. 

Of course, 1 might point out further to the Commission 
that I never knew until I read these rules that there were 
any rules of evidence before the Court in non-jury cases 
and jury cases. I always thought the same rules applied. 

Mr. Myse: At page 244 of the record the witness was 
clearly referring to his association on the 8th of May and it 
is on that meeting that he was cross-examined with respect 
to how many members appeared and you may recall he said 
there were only 25 members. 

So far as the excerpt from the minutes of the year 1950 
is concerned, we see nothing objectionable about that ex¬ 
cerpt in the letter of May 17, 1950. 

I still insist, however, that that is not a proper way to 
prove even the minutes of a meeting of an association and 
I agree with Mr. Donovan in that respect. 

But so far as that meeting is concerned we see nothing 
objectionable about that excerpt. It is the other 

328 matter, the meetings as I pointed out of November 
3, 1947 upon which we have had no opportunity to 

cross-examine anyone with respect even as to how many 
people appeared. 

For all we know there may have been a handful. 

Mr. Harrison: You can ask on cross-examination. 

If the Commission please, Mr. Myse is referring to cross- 
examination on page 244 of the record. 

My question was to Mr. Reed, which appears on page 239 
I believe in which I asked him what action his association 
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had taken. I did not confine that to any one meeting because 
I knew the action had been taken on different meetings and 
consequently when the Chairman ruled, or Mr. Donovan 
objected that the minutes were the best evidence and Mr. 
Myse agreed with him, the Chairman agreed, too, and said, 
‘ ‘ All right, we will have the minutes of the meeting . 9 9 

Now, we have offered the minutes of the meeting. I will 
frankly state to the Commission that there are certain meet¬ 
ings, certain excerpts from the minutes, that relate to 
matters for which I did not ask for, and for which the 
Chairman did not ask for and I am willing to strike those. 

But the Commission is competent to decide those facts 
that relate to the matter before the Commission. 

This is the matter that both counsel asked for. 

Mr Myse: I deny that we asked for any such evidence. 

The record does not show it and we deny it now and 
329 deny that we said it then. 

Mr. Donovan: We do. 

Chairman Flanagan: The Commission will permit the 
copying into the record of the minutes of the meeting of 
Mav 8. It will review the other matters contained in that 
letter to see wrhether the other matters are pertinent. 

(The material is as follows:) 

“May 8, 1950—Regular Meeting: ‘Mr. Cleeton Chair¬ 
man : Mr. Reed, in the absence of Mr. Cleeton announced the 
Public Utilities Hearing Comes up tomorrow May 9, 1950 
regarding the Marlboro Injunction against the Capital 
Transit Company, about extending the C-2 bus line from 
36th Street to Fairfax Village. Mr. Reed announced he 
and Mr. Cleeton would attend the hearing for the Associa¬ 
tion. ? ” 

Mr. Donovan: When the Commission has set such time 
to review the other matters, will it indicate in the record 
in order that the information may be before the Court when 
the matter goes back there, what action was taken with 
respect to the other excerpts! 
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Chairman Flanagan: That will be done. 

Mr. Harrison: Did the Chairman refer to the letter from 
the Secretary containing the excerpts? 

Chairman Flanagan: That excerpt which is certified to 
by the Secretary as having been extracted from the 
330 minutes of the meeting May 8, 1950. 

Mr. Harrison: I see. 

Then I asked that the letter dated May 17,1950 be marked 
for identification as Exhibit F. 

Chairman Flanagan: It may be so marked. 


466 Angelina Colussy, 

was called as a witness, and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination: 

By Mr. Harrison: 

Q. Miss Colussy, give the reporter your name and ad¬ 
dress, please. A. Miss Angelina Colussy, and I live at 1400 
56th Avenue, Southeast, Hillside. 

Q. Would you state whether that is north or south of 
Pennsylvania Avenue? Is it above or below? A. It is above 
the District Line, over the District Line. 

Q. Is it in Maryland? A. It is in Maryland. 

Q. Will you state where you are employed? A. At the 
Naval Research Laboratory. 

Q. How do you now travel at times or normally, between 
your home and your work? A. A B & W and transfer at 
Minnesota on the Capital. 

467 Q. How many times a week do you now use W M 
& A? A. Five times. It would be five round trips a 

week. 

Q. I am sorry— what line did you say you used? A. 
W M & A, I am sorry. 

Q. About how many times a week do you use W M & A 
now? A. About five round trips a week. 
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Q. That is to say, you ride in each day to and from your 
work? A. That is right. 

Q. Where do you transfer? A. At Minnesota Avenue and 
I have to transfer again in order to get to the Naval Re¬ 
search Avenue on Nichols Avenue. 

Q. How long does it take to make that trip from the time 
that you board the bus ? A. I usually get the 7:00 o ’clock 
bus at 56th and transfer at Minnesota, get the bus there at 
a quarter after seven and get the Naval Research at Ana- 
costia at seven thirty. 

Q. Do you return the same way? A. Yes, sir. 

Q. If the W-4 line were extended to 38th and Pennsyl¬ 
vania Avenue and operated south generally along Alabama 
Avenue to Bolling Field, would you use that service? A. 
I certainly would, because it would be quite a saving of 
time; it is a more direct route. 

Q. It would be a more direct route? A. It certainly 
468 would. 

Q. Would it be more convenient for your trans¬ 
portation? A. It would be more convenient for my trans¬ 
portation. 

Q. Would you still continue to use the W M & A to 38th 
and Pennsylvania ? A. I certainly would. 

Q. So you would not be a lost passenger to W M & A? 
A. No, indeed. 

Mr. Harrison: Cross-examine. 

Cross-Examination: 

By Mr. Donovan: 

Q. How long have you been working in the Congress 
Heights areas? A. I have been over at the Laboratory for 
five years. I have been at this address since September. 

Q. WThat address are you referring to now, Miss Colussy? 
A. This address. 

Q. 56th Avenue? A. Yes. 

Q. WTiere did you reside prior to that? A. South Carolina 
Avenue Southwest. 
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Q. So consequently it was not necessary for you to use 
the services of the WM&A! A. I have been at this address 
since September. 

Q. You went over to 56th after knowing about the 

469 transportation facilities that were available, did you 
not? A. Yes, sir. 

Q. You have been using them five times a week since you 
have been over there? A. That is right. 

Q. The chief benefit that you would derive, as I under¬ 
stand your testimony, from the establishment of the W-4 
line, with the terminus at Pennsylvania and Alabama 
Avenue, would be the saving of one transfer point and a 
shorter route, is that correct? A. It would be shorter, and 
I think it would be more convenient in every respect. 

Q. Well, now, how much shorter do you think it would 
be? A. Well, it would be, I imagine, it would save about a 
half hour. 

Q. Half an hour each way? A. Certainly. 

Q. But you have no way of knowing what the schedule is 
on the W-4 at the present time, do you? A. I usually get 
the one— 

Q. I am talking about the new line that would be estab¬ 
lished. A. I don’t know the schedule of the new line. 

Q. So you have no way of knowing whether you would 
save half an hour? A. Well, from my observation I 

470 think I would because I have driven over there by 
car that vray and it would be the same distance. 

Wouldn’t it be the same route? 

Q. I assume that it would if you used it on a car. But 
the chief saving would be the saving of the transfer, would 
it not? A. That is right. 


Q. What is the elapsed time for the entire trip from vour 
home to your place of employment at present? A. 
471 What do you mean? 

Q. How long does it take you from the time you 
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leave home to get to your place of work? A. I usually get 
to work by a quarter to eight. 

Q. What time do you leave home ? A. About seven. 

Q. About forty-five minutes? A. Yes. 

• ••••••••• 

473 Recross Examination: 

By Mr. Myse: 

• ••••#•••• 

Q. But you do know, do you, that the W-4 line that 

474 has been ordered extended by the Commission will 
not run to the Naval Research Laboratory? A. I 

know. 

Q. Will you confine your answer to my question? A. Yes. 
I do. 

Q. So that in order to utilize the W-4 line you would have 
to first transfer in the vicinity of 38th and Pennsylvania 
Avenue, is that right? A. Fairfax Village, that is right. 

Q. And you would have to again transfer in the vicinity 
of Bolling Field? A. That is right. 


804 V. A. McElfresh, 

was called as a witness by and on behalf of the Com¬ 
mission, and, having been first duly sworn, was examined 
and testified as follows: 

Direct Examination: 

By Mr. Harrison: 

Q. You have already testified in this case before it went 
to the court? A. No, I believe not. 

Q. Please state your name and position. A. My name is 
V. A. McElfresh. I am the Executive Accountant and au¬ 
ditor for the Public Utilities Commission for the District 
of Columbia. 


Q. How long have yon held snch a position? A. I have 
held that position and the position of the Chief Accountant 
since April 2, 1940. 

' Q. Prior to that time what was your position, if any, with 
the Commission? A. I was senior accountant and auditor 
for this Commission from September 1,1936, until the date 
that I was appointed to the position of Chief Accountant. 

Q. You have been in the constant employ of the Commis¬ 
sion since September 1, 1936? A. Except for a period of 
about nine months when I was on temporary leave 

805 in connection with a survey of the water system in 
the District of Columbia. 

Q. Was that the survey of which Mr. Elgin, the Chair¬ 
man of the Commission at that time, was also chairman of 
the Water Survey Commission? A. Yes. 

Q. In addition to your employment with this Commission, 
have you had other utility experience with regulatory 
bodies? A. Prior to my connection with this Commission, I 
was employed by the West Virginia Public Service Com¬ 
mission for about two years, and prior to that time I was 
in the Valuation Department of the Norfolk & Western 
Railroad for about nine years, and prior to that time I was 
employed by the Pennsylvania Railroad in various account¬ 
ing capacities. 

Q. How long have you been engaged in cost accounting 
and surveys or land appraisals with railroads or Public 
Service Commissions? A. With the exception of a one- 
month period between the termination of my service with 
the N & W Railway and my employment by the West Vir¬ 
ginia Public Service Commission, I have been engaged 
almost continuously in that sort of work since January 
28th, 1918. 

Q. Will you state in a general way what have been your 
duties in respect to rate cases pending before this 

806 Commission since you have been employed by this 
Commission? A. It has generally been an analysis 

of the accounts of the utilities under the jurisdiction of 
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this Commission, revenue, operation expenses and invest¬ 
ment accounts, developent of income and investment, and 
it also included studies on the cost of capital for the purpose 
of determining rate of return. Also my duties entailed the 
supervision of the Accounting Bureau which is charged 
with the duty of auditing the books of utilities under the 
jurisdiction of the Commission, to see there is compliance 
with the Uniform System of Accounts prescribed by the 
Commission. 

Also as another duty, there was the prescription of the 
Uniform System of Accounts for the utilities, under the 
jurisdiction of this Commission. 

Q. Are you or have you been a member of any committees 
or professional organizations or associations? A. I am a 
member of the Committee on Statistics and Accounts of the 
National Association of Railroad and Utility Commis¬ 
sioners. 

Q. Will you state what that association is? A. That 
Association is composed of various state and Federal 
regulatory bodies throughout the country. The Committee 
on Statistics and Accounts is appointed by the President 
of the Association and that committee devotes most of its 
time to accounting questions, including the study of 
807 revisions of systems of accounts and prescription of 
new systems of accounts. 

Q. Does that relate to all kinds of utilities, subject to 
the regulation of these various bodies which you have 
enumerated? A. Yes. 

Q. How long have you been on this committee? A. I have 
been on this committee about four or five vears. 

Q. Have you taken an active part in the studies made 
by that committee in its deliberations? A. Yes, I have at¬ 
tended most of the meetings that the Committee has held 
during that period. 

Q. Do you have in your possession the survey cards which 
were originally offered in this case by Mr. Donovan? A. 
Yes. Before answering that question, I do not believe I 
completed my answer to your first question. 
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I am also a member of the Committee on Depreciation 
of the same Association, that is, the National Association 
of Railroad and Utility Commissioners. 

Q. How long have you been on that committee? A. This 
is my second year. 

Q. Do you take an active part? A. Yes; I attend most of 
the meetings that Committee holds, and have done so since 
I was appointed to it. 

808 Q. Are those known as working committees of the 
Association to inform and advise and guide the As¬ 
sociation and its regulatory members in such matters? A. 
Yes, those committees make recommendations to the Execu¬ 
tive Committee of the Association and the Executive Com¬ 
mittee, in turn, passes the recommendations on to the entire 
Association at its annual meeting, and action is taken by the 
Association on those recommendations. 

One of the functions involved in the Accounting Com¬ 
mittee is the development of annual report forms for use 
by various utilities reporting to the Regulatory bodies. 

Q. That is, annual reports that the subject utilities make 
to the regulatory commissions which have jurisdiction over 
those utilities? A. That is correct. 

Q. Do the utilities operating in the District of Columbia 
make such reports to this Commission? A. Yes, they do. 

Q. Does the WM&A make a report to this Commission? 
A. It does. 

• * • • # * * • • 

Q. Do you have general supervision over the study and 
statistical matter relating to those reports for this Com¬ 
mission? A. Yes. 

• « • ♦ • # # # # • 

809 Q. Will you state what those reports generally 
constitute? A. Those reports contain balance sheet 

and income information in considerable detail. They also 
contain statistics as to the characteristics and results of 
operation of each company during the period covered by 
the report. 
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Q. Have yon had the opportunity and have yon availed 
yourself of the opportunity to study the survey cards that 
were presented in this case originally, as well as a resurvey 
made, on which attached to certain of the original sheets 
there are pink and green sheets? A. Yes, I have reviewed 
those and I might add that two and possibly three account¬ 
ants on the staff have also reviewed these questionnaires. 

Q. Did you hear the testimony of Mr. Chew and the testi¬ 
mony of Mr. Locke in relation to their analysis of these 
survey cards? A. Yes, sir. 

Q. As a result of the study you have made of these survey 
cards, both those originally presented and those pre- 

810 sented after the resurvey, have you reached any 
definite conclusions or studies which you are able to 

present to the Commission ? A. I have made a tabulation of 
the survey cards which is set forth in exhibit form which 
will show by certain groups the number of responses re¬ 
ceived, the incomplete and inconsistent responses, and the 
number of prospective round trips that the survey indicates 
would be taken by those responding to the questionnaire. 
That has been carried forward to show the financial effect 
upon the revenues of both companies. 

Q. Is that study the one that I show you, bearing the 
caption “Summary of responses to questionnaire covering 
present and prospective travel habits of residents of Fair¬ 
fax Village Area”? A. Yes. 

Mr. Harrison. I ask that that exhibit be marked for 
identification as Exhibit K. 

Chairman Flanagan: It may be so marked. 

(Commission’s Exhibit K was marked for identification.) 
By Mr. Harrison: 

Q. Before you undertake to explain Exhibit K, will you 
state just the nature of the analyses and study that you 
and your staff have made in compiling this information? A. 
The first step vras to sort the questionnaires by 

811 groups and this was done on the original survey and 
the five questions which have been heretofore ex- 
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plained were covered. At that time, that is, after the 
survey cards were made available to us, we sorted them 
into seven groups that appear on the exhibit; namely, those 
who said “Yes” to both questions, Nos. 4 and 5. 

Q. That is, on both Exhibit E and Exhibit E-l? A. That 
is correct. Question 4 being the use of the C2 line and 
Question 5 being the use of the W4 line. 

The second group were those who said “Yes” to Question 
5 only. That is, they would use the W4 line only. 

The third group were those who indicated they would 
use C2 only. 

Q. That is Question 4? A. Yes. 

Mr. Donovan: Mr. Harrison, may I ask you a question, 
with the permission of the Commission here, so that I can 
decide whether or not I want to object or not? I would like 
to have you develop fully the analysis of the incomplete 
and inconsistent responses numbered 140 as shown on this 
exhibit marked K for identification, to determine whether or 
not these conclusions were reached as a result of informa¬ 
tion contained wholly on the survey cards, or whether it 
was based upon conclusions which were reached by Mr. 
McElfresh himself? 

Mr. Harrison: Necessarily, some discretion and 
812 conclusions had to be drawn from that, but Mr. 

Donovan, I think I can state—and the witness and 
the cards will bear me out—that the cards listed in this 
column “incomplete and inconsistent responses” are cards 
which are so incomplete or so inconsistent that upon their 
faces they show they are not information upon which re¬ 
liable judgment can be predicated. 

Mr. Donovan: May I ask the further question, among the 
140 are the 38 cards which you previously questioned Mr. 
Chew about included? 

Mr. Harrison: Yes. 

Mr. Donovan: May it please the Commission, I object to 
the use of this exhibit or any testimony with regard to it 
for the simple reason that the witness has not been qualified 
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as a person familiar with conducting surveys of this kind 
and reaching conclusions with respect to the driving habits 
or characteristics of individuals using public transporta¬ 
tion. Mr. Harrison has qualified him as an accountant and 
he has qualified him as an expert in accounting procedure 
and appraisals of properties of public utilities. 

He has further qualified him as an expert on depreciation. 
I think that is the extent of his qualifications, as shown 
on this record. 

Mr. Harrison: As a statistical and accounting expert. 

Mr. Donovan: I was coming to that. It seems to me a 
conclusion based upon responses of individuals showing 
riding habits is something wholly foreign and dif- 
813 ferent than the qualifications claimed to be possessed 
by this witness. I, therefore, object to the use of 
this exhibit or any testimony regarding it. 

Mr. Await: I join in the objection. 

Chairman Flanagan: I think a man with the qualifications 
and background of Mr. McElfresh should be able to read 
what he sees on the form, winch is my understanding of 
w’hat is being attempted here in this statistical presentation 
of answers given to a number of questionnaires which have 
all been put in the record. 

The objection is overruled. 

Mr. Donovan: Mav I make a further statement? 

Chairman Flanagan: Yes. 

Mr. Donovan: Among the 38 survey sheets, winch Mr. 
Harrison interrogated the witness Chew on during his 
cross-examination of that witness, many of the objections 
of counsel to the accuracy of those statements w*ere that the 
survey sheets indicated the destination, wilieh could not be 
conveniently reached over the service which the person 
indicated they would use to reach it. 

I maintain that any information which is used in this 
exhibit based upon such conclusions is information not 
purely statistical in nature. It requires highly specialized 
training. It requires training of a type wrhich you find traffic 
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engineers possess. It is not contended that he has 

814 ever worked as a traffic engineer or never testified 
in any case as a traffic engineer. 

I maintain that since the conclusions of the witness with 
respect to the incomplete and inconsistent responses are 
predicated primarily on the particular knowledge gained 
from a particular field of engineering that he has not been 
shown here to possess that necessary knowledge. 

Chairman Flanagan: Counsel for the Commission has 
made the statement that in this column headed “Incom¬ 
plete and Inconsistent Responses” a study was made 
through a scrutiny of answers to questionnaires which on 
their very faces indicated that those two appellations apply. 
This witness will of course be subject to cross-examination 
as to his reasons for so labeling the responses which he 
has included in that column. 

« # * # 40 40 40 40 40 ' 40 

Q. Before you proceed further, Mr. McElfresh, have you 
ever had any experience in making statistical studies for 
this Commission since you have been in its employ? A. Yes. 
In 1942 a very substantial survey of the taxicab business in 
the District of Columbia was made under my direction and 
supervision. 

Q. Did that cover the entire operation of the Dis- 

815 trict of Columbia? A. Yes, that was done on a sam¬ 
pling basis and manifest forms were designed. 

Q. Who prepared the questions on the manifest? A. 
I did. They vrere distributed to a group of taxicab drivers, 
a selected group. 

Q. Who selected the group? A. That was done at my 
suggestion by the heads of the various associations and 
companies which operated the taxicabs. 

Q. And individuals ? A. And certain individuals who did 
not belong to either a company or an association. 

The results of the survey were tabulated and presented 
to the Commission in a series of exhibits, and it had to do 
with the development of zones and the rates charged for 
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taxicab service. There was a vast amount of detail involved 
in that entire survey, and I think it took a period of abont 
four or five months. It consumed most of the time of the 
staff as well as the time of several of the persons supplied 
by the taxicab industry. 

Q. After that survey was made, did the taxicab industry 
work with you or check your work in any w r ay? A. Yes, 
they scrutinized the entire study very closely I would say. 

Q. As a result of that survey did you prepare a zone map 
of the District of Columbia for which you recom- 

816 mended a taxicab rate? A. Yes. 

Q. Was that study and analysis accepted by the 
Commission? A. I think it was in substantial part. I do 
not have many deviations from the map as originally pro¬ 
posed and from the rates as they were proposed. 

Q. As result of that study will you state whether or not 
this Commission then fixed taxicab zone rates for the Dis¬ 
trict of Columbia? A. Yes, they did. 

Q. Are those zone rates still in existence? A. I think 
there has been one change, but there again that was made 
on the basis of an additional study of increases in cost 
which was made under my supervision. 

Q. When were those rates put into effect? A. The orig¬ 
inal rates were established in 1942, the early part, if I 
recall correctly, and I think modification came about in the 
latter part of 1942 or 1943. 

Q. Those rates are still in existence? A. With a few” 
minor changes, yes. 

Mr. Donovan: May the record show my objection still 
stands? I do not think the witness is qualified. 

817 Chairman Flanagan: Yes. 

The Witness: I believe I had gotten to the point 
of explaining the first three groups where the answers to 
questions 4 and 5 respectively were Yes. Those particular 
questionnaires were then numbered consecutively in the 
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upper righthand corner and they are the numbers that have 
been referred to in this proceeding in the cross-examination. 

By Mr. Harrison: 

Q. Did you make any other changes or notations on these 
cards than identifying them by numbers? A. None what¬ 
ever. 

You observed particularly in answer to Question 6 there 
had been some erasures to the question “Yes” and perhaps 
some to “No”. Did you make any of those erasures? A. 
No. 

Q. Were they on there when you first saw the cards? A. 
They were. 

Q. Do you know who made them? A. No. 

Q. Did you accept them as they are? A. As they are. 

Chairman Flanagan: You asked those last questions rela¬ 
tive to Question No. 6. This does not cover Question No. 6, 
does it? 

Mr. Harrison: Yes, Exhibit K will cover all the 
818 questions. 

Mr. Donovan: Six and seven, too? 

Mr. Harrison: Yes. 

By Mr. Harrison: 

Q. Is that correct? A. That is correct. The classification 
was by the original questions 4 and 5 and the supple¬ 
menting information contained on Question 6 and Question 
7 was utilized in connection with these three groups. 

Q. I believe I asked you before, but is it true that this 
analysis and summary of the responses shown on Exhibit 
K cover the original as well as the later resurvey cards? 
A. Yes, it does to the extent that the resurvev cards apply 
to the first three numbers. I did not utilize the resurvey 
cards that may have been obtained in connection with 
questionnaires covered in groups 4 and 5 and 6. 

In group 4 there were 30 questionnaires that said, “Yes” 
to Question 4 only but did not indicate the number of trips, 
and those questionnaires were discarded for that reason. 




Q. When you say group 4, you refer to line No. 4, do 
you not? A. Yes. There was also one questionnaire in the 
original survey that said “Yes” to both'4 and 5 but did 
not indicate the number of trips taken. 

Q. There were five questionnaires that said “No” to 
Question 4 but the questionnaires themselves showed 

819 a total of 21 trips. Is that right? A. We disregarded 
the 21 trips and accepted the answer “No” and, 

therefore, they fall into the same category as the 674 listed 
on line 7 which said “No” to both 4 and 5. 

Q. That is the group 6 you are talking about ? A. You are 
right. 

Q. That question was as to whether or not the person In¬ 
terviewed would use the C2 if extended? A. That is right. 
They said “no” that they would not use it. Yet at the same 
time they indicated a total of 21 trips for the five question¬ 
naires. 

I think that shows thus far that on the basis of the orig¬ 
inal survey we had discarded 36 questionnaires and we 
made no attempt to utilize those questionnaires any further 
as the result of the resurvey. 

The third column headed “Incomplete and Inconsistent 
Responses ’ ’ contains the 31 and five respectively on lines 4, 
5 and 6 which had been discarded from the original survey. 

It also contains on lines 1, 2 and 3 respectively, 10, 17 
and 77 questionnaires which have been discarded as result 
of incomplete or inconsistent information on questions 6 
and 7 on the resurvey. I can give complete details of each 
of those groups as to why they were discarded. 

Q. Let us take that column headed “Incomplete and In¬ 
consistent Responses.” You have there the first item 

820 as 10. Does that mean the 10 cards? A. That is right. 
There were 10 questionnaires that were discarded. 

Q. Can you identify those 10 by number or street address 
if called upon? A. I can by both, sir. 

Mr. Harrison: Would the Commission like to have those 
cards since they are in the record identified as we go along, 
or, Mr. Donovan, would you like it? 
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Mr. Donovan: Personally, I think it is very important we 
know which of the survey cards Mr. McElfresh thinks are 
incomplete or inconsistent. 

Mr. Harrison: We will give you that information. 

By Mr. Harrison: 

Q. Will it be convenient to give that now, or as you dis¬ 
cuss the various groups? A. I can do it group by group, 
but I believe it would be clearer to do it in that fashion. 

As to this group that said “Yes” to questions 4 and 5, 
that is, that they would use the C2 and the W2 if extended 
to 38th and Pennsylvania Avenue, the questionnaires dis¬ 
carded were 3, 4, 6, 8,14, 26, 27, 30, 39 and 42. 

Q. Those numbers just read out are the little numbers 
you put in the righthand corner of the surveys? A. 
821 That is correct. 

Questionnaire No. 3 indicated that the person fill¬ 
ing out the questionnaire now uses WM&A service three 
times a week. He indicated he would use the C2 line but 
he did not indicate the number of trips taken. That alone 
would be sufficient to discard it as an incomplete question¬ 
naire. 

Q. After all, both the company and you were trying to 
find out the number of round trips that would be affected 
by this survey. Is that correct ? A. That was the purpose of 
this study. 

Q. This card does not show such information ? A. That is 
right. This person also indicated they would use the W4 
and their answer was indefinite, one or two. There was 
some scratching on the questionnaire but the figure of 
“Two” appears there and also a red “G-2” which indi¬ 
cates a gain of two, I believe. 

Q. Incidentally, do you remember my cross-examination 
of Mr. Chew on that particular card where he said he used 
the two where the person answered indefinite, one or two? 
A. I believe that was Mr. Chew’s response. In response to 
question 6 the person indicated they would continue to use 
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WM&A service. When asked how many trips now taken on 
WM&A they would discontinue, they would discontinue the 
three, or the total number they now take on WM&A. Obvi¬ 
ously that is inconsistent to say that they would continue to 
use it but discontinue to take the trips they now use. 

822 There are two reasons for discarding that. 

No. 4 has no response to Questions 6 and 7. They 
said, “Yes” to 4 and indicated they would take five trips 
on the C2. They said, “Yes” to No. 5 but did not indicate 
the number of round trips. So, it is incomplete with respect 
to W4. 

No. 6 is in the same category as No. 4, that is, it shows 
the use of Capital Transit facilities three times a week 
and they would use C2 three times a week. 

They would also use W4 but do not indicate the number 
of trips on W4. So that is incomplete. 

I might add on Questionnaires of this category we first 
thought that they would use the C2 portion, but inasmuch as 
it was incomplete with respect to W4, we discarded them for 
that reason. 

No. 8 was discarded because of the lack of trips to be 
taken on the W4 line. It indicated a use of C2 and W4 and 
the number of trips to be taken on C2 but not W4. The 
answer is indefinite. 

Mr. Await: How many on C2? 

The Witness: Seven on the combination and seven would 
be taken on C2. 

Mr. Donovan: You did not use that at all? 

The Witness: No, because of the lack of data on W4. That 
questionnaire has a note “Greatly interested in the exten¬ 
sion of Bolling Field to Fairfax Village.” 

823 By Mr. Harrison: 

Q. That would be the W4 line? A. Yes. 

No. 14 is also incomplete with respect to the number of 
trips to be taken on W4. It shows five now taken on WM&A 
and five to be taken on C2 but not the number to be taken on 
W4. 
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No. 26 shows the present use of WM&A in the amount of 
three trips per week. It indicates a use of C2 but not the 
number of trips. It is checked “Yes” and “No” in answer 
to question 5 and three trips per week on the W4 line. 

By Mr. Harrison: 

Q. Yes and No to Question 5 was whether or not they use 
the W4 line. Is that right? A. That is correct. The answer 
to Question 6 is “No” and as I understand the question¬ 
naire, if she said “No” there was to be nothing shown in 
Question 6, yet there are three trips shown there, so that 
was discarded. No. 27 shows the present use of WM&A of 
five trips a week. The answer is, “Yes” to Question 4 but 
the number of trips is not indicated. That is the reason for 
discarding that. 

This questionnaire also shows a use of W4 of five trips a 
week, that is, proposed trips. It indicates a discontinuance 
of WM&A service. The discarding was by reason of the 
lack of number of trips in answer to Question 4. 

824 No. 30 shows a use of WM&A of seven trips a week 
and indicates they would use the C2 service of seven 
trips a week. The answer is both “Yes” and “No” to the 
use of W4 two trips a week. The answer is “No” to Ques¬ 
tion 6 and Question 7 also shows three trips that they would 
discontinue on WM&A. That in itself is an inconsistencv. 
They now use seven and discontinue three. The answer 
“No” is obviously improper, therefore, as is both the 
“Yes” and the “No” to W4. 

I might also add that the destination is Buzzard’s Point. 

No. 39 indicates a present use of two trips a w r eek on 
WM&A service. The answer to Question 4 is “Yes” with 
four round trips a week. “Yes”, W4,10 round trips a week. 

Question 6 is answered in the affirmative that they would 
continue to use WM&A. In answer to Question 7 they said 
they would discontinue 10 round trips a week from WM&A 
when they now only take two. That on its face is incon¬ 
sistent. 


Q. It is not only inconsistent, but is impossible, is it 
not? 

Mr. Donovan: I submit that is a conclusion of counsel. 
Mr. Harrison: I think it shows he is using it twice. 

The Witness: The last one in this group is No. 42. The 
present use is WM&A for two trips a -week. The answer is 
‘ 4 Yes ’ 9 to both questions 4 and 5, and the number of trips is 
two and one respectively. 

In response to Question 6 the answer is “No”, 

825 that they would not continue the use of WM&A, yet 
they filled out Question 7 to the extent of three round 

trips a week when they now’ only take two. 

The destination on that questionnaire is 11th and Penn¬ 
sylvania Avenue. 

Those are the 10 questionnaires discarded in this first 
group. In the second group, that is, those that indicated a 
use of the W4 line by their reply of “Yes” to Question No. 
5, there were 17 questionnaires discarded, namely, Nos, 48, 
49, 50, 51, 52, 54, 57, 58, 59, 60, 61, 62, 63, 64, 67, 68 and 73. 

As to the reasons for discarding No. 48, it shows a present 
use of WM&A service tw’o times a week. It indicates no in¬ 
terest in C2, but a use of W4 if extended tw T o times a week. 

The answer to Question 6 is “No,” they would not con¬ 
tinue to use WM&A service. 

Now, since the W4 does not serve the area directly that 
WM&A now serves, it is obvious that the W4 service could 
not be used to replace WM&A service in reaching the same 
destination. 

By Mr. Harrison: 

Q. What is that destination? A. It is not shown, but we 
know’ the route of WM&A and we know’ the proposed desti¬ 
nation of the W4 line. Unless there is a change in 

826 destination, the use of the W4 line wrould not sup¬ 
plant the use of WM&A. I might add that is one of 

the major reasons for discarding most of these question¬ 
naires in this group, that is, the fact that the W4 line does 
not serve the same territory that WM&A serves. 
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No. 49 shows a use of the combination serve five trips a 
week with the destination of Barnev Circle. The answer to 

m* 

Question 4 is “No,” that they would not be interested in 
using C2. They would be interested in using the W4 line 
to the extent of five trips a week. 

In answer to Question 6 the response was “No,” yet 
Question 7 was filled out to the extent of three trips a week. 
That question should not have been answered and if the 
answer was “Yes,” then the three trips would have indi¬ 
cated a lesser loss than indicated bv the “No” answer. 

V 

Incidentally, the “Yes” to Question 6 had been erased 
and “No” inserted. 

No. 50 indicates a present use of the combination service 
26 times a week. The destination is 11th Street, Northwest. 
It indicates no interest in C2 but a use of W4 to the extent 
of five trips a week. The answer to Question 6 is “No.” 
There are no trips shown on Question 7. Obviously with the 
present use of 25, unless there was a change in riding hab¬ 
its, the use of W4 would not supplant entirely the use 
827 of WM&A. 

No. 51 indicates a present combination use of five 
times a week with no interest in C-2 and a use of W4 five 
times a week with a continued use of WM&A but discon¬ 
tinuing the number of trips now taken on the combination 
service. 

No. 52 shows a use of combination service three times a 
week, no interest in C2, one trip on W4 and the answer 
“No” to Question 6, that is, they would discontinue the use 
of WM&A. There is a double-barrel reason for discarding 
there. One, that the number of trips to be taken on W4 
would be compared with the three now taken on combina¬ 
tion, and further the destination of 11th Street, Northwest, 
can not be reached directly by the use of W4, particularly 
when they show no interest in C2. 

No. 54 shows a present use of WM&A five times a week. 
The destination is 11th and Pennsylvania. There is no in¬ 
terest in C2 but the use of W4 twice a week. The answer to 
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question 6 is “No,” they would not continue to use WM&A. 
Obviously they can not reach 11th and Pennsylvania di¬ 
rectly on the W4 and they now take five trips a week to 11th 
and Pennsylvania. 

No. 57 shows the present use of the combination service 
twice a week with no interest in C2, “Yes” to W4 to the 
extent of one trip a week, and the discontinuance of WM&A 
service. There is one trip unaccounted for. 

No. 58 shows five trips a week on WM&A to Ana- 

828 costia, no interest in C2 but would use the W4 five 
times a week. The answer to Question 6 is “No.” 

If they now reach Anacostia on WM&A, they could not 
substitute the use of W4 directly for that service. 

No. 59 shows a present use of WM&A six times a week 
with a destination of 14th and G Streets, Northwest, and no 
interest in C2 but they would use the W4 line six times a 
week. 

The answer to Question 6 is “No,” they would discon¬ 
tinue WM&A. There again they can not get directly to 14th 
and G streets, Northwest by the use of W4. 

No. 60 shows one trip a week on WM&A at present to 11th 
and Pennsylvania. The answer is “No” to Question 4 and 
“Yes” to Question 5 with one trip. It shows a discontinu¬ 
ance of WM&A service in response to Question 6. There 
again the W4 would not provide direct service to 11th and 
Pennsylvania. 

No. 61 shows the use of WM&A seven times a week "with 
a destination of Suitland. There is no interest in C2 but 
the use of W4 twice a week. 

The answer to Question 6 is “No” and Question 7 shows 
two round trips. Obviously they can not reach Suitland by 
the W4 unless they take the circuitous route through Oxon 
Hill. 

Q. Suitland is in Maryland? A. Yes. 

Q. Is it served by WM&A? A. Yes. 

829 No. 62 shows a present use of the combination serv¬ 
ice twice a week to Anacostia with no interest in C2. 
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They will use the W4 twice a week. The answer to Question 
6 is “No.” There again there would be no apparent reason 
for substituting W4 to reach the destination now reached in 
Anacostia. 

No. 63 shows five trips a week on WM&A to 14th and G 
Streets. There is no interest in C2 but they would use W4 
five times a week and would discontinue the use of WM&A 
service. W4 again would not serve 14th and G Streets, 
directly. 

No. 64 shows six trips a week in the combination service 
to the Senate Building with no interest in C2 but would use 
the W4 six times a week and discontinue WM&A. W4 
would not serve the Senate Building directly. 

No. 67 shows 10 trips a week on the combination service 
with no interest in C2 but would use W4 five times a week 
and discontinue the use of WM&A. The number of trips is 
not shown but they now use the combination service 10 
times and would only use W4 five times. 

No. 68 shows five trips on WM&A at present with no 
interest in C2 and a prospective use of W4 to the extent of 
five trips a week. They would continue to use WM&A but 
would discontinue five trips, the number now taken. That 
questionnaire has a remark “Both services needed /’ 
830 No. 73, which is the last in this group, shows a use 
of the combination service five times a week with a 
destination of F Street, Northwest. There is no interest in 
C2 with a prospective use of W4 five times a week and a 
discontinuance of WM&A service. There again W4 would 
not serve the destination directly. 

That explains the reasons for discarding the 17 question¬ 
naires shown on line 2 under the column “Incomplete and 
Inconsistent Responses/ ’ When we get to the third group 
where the response to Question 4 was “Yes” and when I 
say “Yes” to 4 only I mean they indicated no interest in the 
W4 extension, there were 77 questionnaires discarded in 
that group. Of the 77, 28 were discarded by reason of the 
fact there was no response to either Question 6 or Question 
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7 on the resurvey. Those questionnaires are Nos. 147, 265, 
269, 273, 276, 281, 287, 291, 293 which I might add we were 
unable to locate after the questionnaires were returned, 298, 
323, 348, 364, 365, 374, 426, 427, 436, 443, 449, 450, 451, 452, 
454, 457, 462, 463 and 84. The remaining 49 of the 77 fall 
into three groups. The first group contains 25 question¬ 
naires and in all of this group the number of trips presently 
taken on either WM&A or the combination service is the 
same as the number of trips that will be discontinued as 
indicated in response to Question 7, although in all cases 
the answer to Question 6 w T as “Yes.” In other words, 

831 as an example, the present use of five trips on WM&A 
is now indicated. A proposed use of C2 five times a 

w’eek, a continued use of WM&A but discontinuing the same 
number of trips that they now take on WM&A is indicated. 
That is the case with all of these 23. 

Q. In other words, they all say they will continue to use 
WM&A but discontinue? A. Discontinue to take the same 
number of trips they now take. In effect the response to 
Question 7 changes the answer to Question 6 from “Yes” 
to “No.” The numbers involved in that category are 103, 
186, 118, 128, 134, 151, 155, 162, 184, 252, 302, 310, 311, 
313, 315, 334, 339, 373, 376, 380, 385, 439, 447, 327, and 324. 

The second group of the 49 contains 16 questionnaires 
which were discarded because of the fact that the number 
of trips now taken either on WM&A or the combination 
service is in excess of the number of trips that are indicated 
to be taken on the C2 line if extended and in all cases the 
answer to Question 6 is “No.” In other words, as an ex¬ 
ample, No. 81 shows a present use of WM&A five times, a 
prospective use of C2 three times and a complete discon¬ 
tinuance of WM&A service. The difference between the five 
and three is unaccounted for. 

The questionnaires in this group of 16 are Nos. 91, 92, 95, 
96, 113, 135, 136, 158, 270, 286, 328, 415, 425, 428, 

832 429 and 431. 

The remainder of the 49, which is a group of eight, 
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was discarded for various reasons. I believe I will have to 
treat these individually. First, No. 77 shows a present use 
of WM&A five times a week with a destination of Suitland, 
a proposed use of C2 five times a week and a discontinuance 
of the WM&A service. 

The C2 would not reach Suitland. 

No. 87 shows a present use of WM&A five times a week 
with a destination of 17th and Pennsylvania, a proposed use 
of C2 five times a week. The answer to Question 6 is “No, 
provided local morning rush hour service is improved.” 
We do not know what the rush hour service is he is talking 
about, whether WM&A or Capital Transit, so the response 
is somewhat indifinite and we discarded it. 

No. 138 shows present use of WM&A twice a week and a 
proposed use of C2 twice a week, a discontinuance of WM- 
&A service but an answer of one trip to Question 7 and it 
was discarded for that reason. 

157 shows two trips a week on WM&A, a proposed use of 
C2 three times a week and a continued use of WM&A serv¬ 
ice, but a continuance of three trips a week in answer to 
Question 7 when two trips are now taken on WM&A. Fur¬ 
thermore, Question 7 should not have been ans-wered. 

No. 255 shows 10 trips a week on the combination 
833 service with a destination of 11th Street, Northwest, 
Andrews Field. The answer to Question 4 is “Yes, 
five trips a 'week. ’ ’ They would continue to use WM&A and 
discontinue six trips a week. It is pretty hard to tell what 
was in the mind of that person from this questionnaire. 

No. 288 shows five trips a week, the combination service 
at present and a proposed use of C2 three times a week. The 
response to Question 6 is “No.” 

Question 7 shows three trips a week when there is a total 
of five taken on the combination. 

No. 419 shows 10 trips on all WM&A and a proposed use 
of C2 one trip a week, a continued use of WM&A in response 
to Question 6, and a discontinuance of 10 round trips a week 
when only one is proposed to be taken on C2. 
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to be taken on the C2 line if extended and in all cases the 
answer to Question 6 is “No.” In other words, as an ex¬ 
ample, No. 81 shows a present use of WM&A five times, a 
prospective use of C2 three times and a complete discon¬ 
tinuance of WM&A service. The difference between the five 
and three is unaccounted for. 
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96, 113, 135, 136, 158, 270, 286, 328, 415, 425, 428, 
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was discarded for various reasons. I believe I will have to 
treat these individually. First, No. 77 shows a present use 
of WM&A five times a week with a destination of Suitland, 
a proposed use of C2 five times a week and a discontinuance 
of the WM&A service. 

The C2 would not reach Suitland. 

No. 87 show’s a present use of WM&A five times a week 
with a destination of 17th and Pennsylvania, a proposed use 
of C2 five times a week. The answer to Question 6 is “No, 
provided local morning rush hour service is improved.’’ 
We do not know what the rush hour service is he is talking 
about, whether WM&A or Capital Transit, so the response 
is somewhat indifinite and we discarded it. 

No. 138 shows present use of WM&A twice a week and a 
proposed use of C2 twice a week, a discontinuance of WM- 
&A service but an answer of one trip to Question 7 and it 
was discarded for that reason. 

157 shows two trips a week on WM&A, a proposed use of 
C2 three times a wreek and a continued use of WM&A serv¬ 
ice, but a continuance of three trips a w’eek in answ’er to 
Question 7 w’hen two trips are now taken on WM&A. Fur¬ 
thermore, Question 7 should not have been answered. 

No. 255 shows 10 trips a week on the combination 
833 service with a destination of 11th Street, Northwest, 
Andrews Field. The answer to Question 4 is “Yes, 
five trips a week.” They would continue to use WM&A and 
discontinue six trips a week. It is pretty hard to tell what 
was in the mind of that person from this questionnaire. 

No. 288 shows five trips a week, the combination service 
at present and a proposed use of C2 three times a week. The 
response to Question 6 is “No.” 

Question 7 shows three trips a week when there is a total 
of five taken on the combination. 

No. 419 show’s 10 trips on all WM&A and a proposed use 
of C2 one trip a week, a continued use of WM&A in response 
to Question 6, and a discontinuance of 10 round trips a week 
when only one is proposed to be taken on C2. 
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No. 424 shows 12 trips a week presently on WM&A to 
11th Street, Northwest, a proposed nse of C2 to the extent 
of two trips a week, a discontinuance of WM&A service in 
response to Question 6, and four trips a w^eek are shown in 
response to Question 7. 

That completes the explanation of all the discards. 

Q. That is in the group of 77 ? A. Yes, as shown on line 3. 

Going from that point, the next column shows usable re¬ 
sponses. In other words, we have simply deducted the in¬ 
complete and inconsistent responses from the total 

834 number by the three major groups shown on lines 
1, 2 and 3 to arrive at the usable responses. There 

were 674 who said “No” to 4 and 5, so we have a total of 
1,038 usable responses out of the 1,178 which w'e originally 
had access to. 

You will note at that point 1,038 are the usable responses 
out of the 1,426 as reflected on Exhibit D as the total num¬ 
ber of dwelling units in the area surveyed. The usable re¬ 
sponses of 1,038 vrere related to that possible 1,426 to arrive 
at a sample percentage of 73 per cent. That does not come 
into play in the exhibit at this point, but I thought I would 
explain it here. 

I might say these usable responses were tabulated indi¬ 
vidually and from the tabulation we find that in the first 
group there would be 1,041 round trips taken on C2 and 83 
on W4, and the service presently used by the persons indi¬ 
cating a prospective use of both C2 and W4 is shown on the 
righthand side of the exhibit. In other words, the C2, 141 
round trips, that would be taken on that, and they are made 
up of 60 taken on WM&A, seven on Capital Transit and 64 
on the combination service wdth 10 new users. 

W4, the 83 are all new users according to the question¬ 
naire. 

In the second line the 14 usable responses showed a pros¬ 
pective use W4 to the extent of 64 round trips a vreek, 21 of 
which are taken on Capital Transit, 20 on the combi- 

835 nation and 23 would be new users. 
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In the third group of the 317 usable responses, 1,427 
trips are indicated to be taken on the C2 line with 494 
to come from WM&A, 274 from Capital Transit, 543 from 
the combination and 116 from the new users. Now, the total 
appearing at the bottom shows that C2 line would be used 
1,568 times and the W4 line 147 times, and that 1,568 trips 
to be taken on C2 would replace 54 on WM&A, 281 on Cap¬ 
ital Transit, 607 on the combination service and 126 would 
be new users. 

The W4 would show a use of 147, 21 of which would come 
from Capital Transit and 20 from the combination along 
with 106 new users. 

Q. Those are round trips indicated by the survey cards 
as being round trips per week? A. That is round trips per 
week as indicated by the survey. 

The bottom half of the exhibit merely summarizes the 
round trips, or converts the round trips indicated in the 
top half into revenue lost to WM&A and a gain to Capital 
Transit Company separated by the C2 extension and the 
W4 extension. You will note on line 9 that in so far as C2 
is concerned, we have 554 presently using WM&A. 

Q. That is taken from the column immediately 
836 above under Prospective ? A. That is right. The 554 
round trips now taken on WM&A that would shift 
to C2 would be a loss to WM&A and a gain to Capital 
Transit. Thev are so shown on line 9. 

The combination users shifting to C2 shows 303*4 trips 
which is one-half of the 607 trips reflected under the head¬ 
ing “C2, Combination.” That is the loss to WM&A and 
a corresponding gain to Capital Transit Company. That is 
round trips. 

Q. Why do you take one-half of that number? A. Be¬ 
cause of the fact that fare is only paid one way on combina¬ 
tion service, that is, each carrier gets one-half round trip 
fare. 

On the WM&A there are 20 combination users who indi¬ 
cate that they would shift to the use of the W4 line; there- 




fore, there would be a loss of 10 trips to WM&A and a gain 
to Capital Transit of 10. Of course, the present use of the 
Capital Transit Company that would shift to the C2 line, 
281, does not affect either carrier. 

The new users of the C2 line total 126 and they would be 
a gain to Capital Transit Company but no loss to WM&A. 
Likewise, the new users of the W4 line to the extent of 106 
round trips per week would be a gain to Capital Transit 
and no loss to WM&A. 

Q. When you say 126 would be no loss, that is because 
those 126 are round trips that would be taken but not 

837 now taken? A. That is right. The questionnaire in¬ 
dicated their present use of no transit service. 

Q. The same is true of the 106? A. 106 on the W4 line— 
that is correct. 

Line 14 shows a total number of round trips separated 
between C2 and W4 as a loss to WM&A and a gain to Cap¬ 
ital Transit. 

Line 15 shows the average revenue per round trip. The 
figure for WM&A of 20.26 cents was derived from the num¬ 
ber of passengers carried by the Bradbury Heights local 
line during the 12 months ended June 30,1948 separated by 
cash, token and school fares, not the revenues from those 
sources but the passengers that paid that type of fare. That 
information was developed in the WM&A rate case before 
this Commission. I forget the formal case number. In any 
event, the present rates of fare, that is, 13 cents cash, 11% 
cents token and three cents school fare, were applied to 
those passengers to develop a single fare average of 10.13 
cents. That has been doubled to arrive at the round trip 
revenue shown on this exhibit. 

Q. That average revenue of WM&A is a little in excess 
of the rate used by Mr. Chew in his Exhibit E-l where he 
gave effect to the school fare? A. I believe it is a little bit 
higher. This covers an entire 12-months’ period and 

838 true, it is a past period, but its principal value is the 
fact that it is fairly comprehensive as to the period 
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and also as to the proportion of use on one line which was 
the only line where that information was available. 

I might add that it is possibly a fact that the use of the 
school ticket of the Bradbury Heights line is a little higher 
than it is on some of the other lines, but we had no informa¬ 
tion on the other lines. This was the best information avail¬ 
able. So, if the school ticket is higher on the WM&A line, 
then this average revenue per round trip would be a little 
lower than the average for the system. 

Mr. Donovan: When you say that the school ticket is 
higher, you are not talking about the cost of each individ¬ 
ual school ticket, are you? 

The Witness: No, the use of the school ticket on the Brad¬ 
bury Heights line. 

By Mr. Harrison: 

Q. So, to that extent your estimate may be a little con¬ 
servative or a little greater than it actually is? A. It may 
be a little less if this round trip rate is low. Then the loss 
is slightly understated. The revenue per round trip of 18.26 
was derived from the average revenue passenger for the 
Capital Transit Company system for the period in 1950 
ending with the week of April 29. 

839 Q. Was that information furnished to this Com¬ 
mission by the Capital Transit Company? A. That 
information is furnished weekly to the Commission by the 
Capital Transit Company. That is for the year 1950 and 
for the system and includes Maryland as well as the Dis¬ 
trict revenue. 

Mr. Await: That is the entire system? You had no specific 
line there? 

The Witness: No, that is the entire system. 

I 

By Mr. Harrison: 

Q. That would include the cash, token, school and the pass 
fare? A. Yes. I might add that the District revenue per 
revenue passenger based on the last six months of 1949 
is 9.39 cents, so the gain to Capital Transit is probably un- 
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derstated slightly by reason of using 9.13 instead of 9.39. 

Line 16 is derived by multiplying line 14 by line 15 as 
indicated by the exhibit, and the gain per annum for the 
survey is simply line 16 times 52-1/7 weeks. That figure is 
then raised to 100 per cent by the use of the 73 per cent 
sample which I have previously explained. 

Q. In other words, line 17 represents the 73 per cent 
actually surveyed? A. That is right, and line 18 is 
840 line 17 raised to 100 per cent by dividing line 17 by 
73 and multiplying by 100. That shows that the C2 
extension would produce a loss to WM&A of $12,409.29 and 
that the W4 extension would produce a loss to WM&A 
of $145. 

It also shows that the Capital Transit Company would 
gain in the amount of $12,827.86 from the C2 extension and 
$1,512.86 from the W4 extension. 

Q. I understand all these figures you have given, includ¬ 
ing the gain or loss to the respective companies, are based 
solely upon this survey within the red boundaries on map, 
Exhibit D in this case ? A. That is right. 

Q. You have not given consideration to any loss or gain 
of patrons from any other area than that surveyed by the 
companies? A. No, sir; none whatever. Of course, it is 
premised entirely under the usable responses as we have 
determined them and as set forth on the exhibit. 

Q. That is in the 1,038 survey cards boosted to 100 per 
cent? 

854 Q. Mr. McElfresh, you have never been an operat¬ 
ing man with a public utility company, have you? 
I mean like Capital Transit? A. No, I never have. 

Q. Have you ever had the responsibility of preparing 
schedules and bus operations? A. No, sir. 

Q. Are you familiar with the union demands as to run¬ 
ning time and lay-over time that the Capital Transit union 
demands? A. Only in a general way. 
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Q. You have never negotiated with the union of Capital 
Transit as to schedules? A. No, sir. 

Q. Is it a part of your duties with the Commission to di¬ 
rect or supervise field tests with buses, to determine run¬ 
ning time or layover time? A. No, sir. 

Q. Have you ever had any experience in appraising the 
operating character of buses, or of different types and 
operations on various lines? A. No, sir. 

t 

• * • * • • • # # ; # 

855 Cross-Examination: 

By Mr. Donovan: 

• • • * * • * • • » 

856 Q. Assuming, Mr. McElfresh, that Mr. Chew did 
testify that the loss of revenue by the extension of 

W4 would be $1,200 a year, if you reduce your estimated 
loss of revenue to WM&A as shown on Exhibit E-l, by that 
amount, how do you account for the discrepancy between 
the loss shown on your Exhibit K for the C2 extension and 
the loss approximated by Mr. Chew, as a result of the C2 
extension ? A. I didn’t attempt to account for it, Mr. Dono¬ 
van. 

• # • * * • • • • • 

857 Q. Now, I will ask you to examine questionnaire 
marked No. 3. A. I have it, Mr. Donovan. 

858 Q. For what reason did you reject that question¬ 
naire? A. For one reason, the response to question 

4 was “Yes” and the number of round trips to be taken 
was not indicated. 

Q. Now, actually, though, Mr. McElfresh, the person 
answering the questionnaire indicated that they were pres¬ 
ently using the service of W M & A a definite number of 
trips per week, did they not? A. Yes, sir. Not definite, no. 
They said 2 and 4, and the figure 3 has been inserted out in 
the right-hand column on the questionnaire. 

Q. Would that indicate to you, Mr. McElfresh, some 
weeks they used the service four times and other times 
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they used the service two times, and that the person calcu¬ 
lating the questionnaire for WM&A took the average of 
three? A. Yes, sir. 

Q. Under those circumstances, Mr. McElfresh, is it not 
reasonable to assume that persons using the service that 
frequently, or a person using the service that frequently, 
who states that he would substitute that service for the pro¬ 
posed Capital Transit Service would use the same number 
of trips on Capital Transit? A. You might assume that. 
I made no assumptions. 

Q. In determining, though, the anticipated loss or 

859 profit from the extension of service, or the creation 
of new service, is it not reasonable to take into con¬ 
sideration certain assumptions? A. If I had made assump¬ 
tions, Mr. Donovan, I would have come up with vastly dif¬ 
ferent figures than those shown on Exhibit K. 

I might point out this questionnaire also indicates that 
thev would continue to use WM&A service but discontinue 
making three round trips a week, against present use which, 
as you say, averages three round trips a week. So there is 
another inconsistency on this questionnaire. 

Q. Is that an inconsistency? Couldn’t that mean an oc¬ 
casional use, so much so that the person was not able to 
place any value on the number of times they used it? A. Ex¬ 
actly. It is therefore useless for the purpose of evaluating 
the gain or loss to Capital Transit or WM&A respectively. 

Q. But with respect to the number of trips they say that 
will use Capital Transit, it has value, has it not? A. They 
don’t say. 

Q. Don’t they say they will use Capital Transit three 
times a week? A. No, sir. 

Q. You just said they said they would discontinue WM&A 
service by the number of trips they now take, which 

860 is three trips a week? A. They would continue to use 
WM&A service but discontinue taking three round 

trips a week. 
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Q. The only reasonable conclusion to place on that is 
they would use WM&A when they needed service, and use 
Capital Transit three times a week, isn’t that a correct 
assumption ? A. That may be. There could be other assump¬ 
tions. 

Q. Don’t you think in determining a matter of this kind, 
Mr. McElfresh, it is necessary to take into consideration 
what a person would ordinarily do under the circumstances, 
based upon the information contained in the questionnaire? 
A. As I told you, we utilized the information reflected on 
these questionnaires, where it was reasonably clear as to 
the intent of the passenger. Where there was doubt as to 
any particular questionnaire, we disregarded it for that 
reason. 

Q. Don’t you think it is reasonably clear from that ques¬ 
tionnaire that the person proposes to take three trips on 
Capital Transit and abandon three trips on WM&A? A. 
No, I do not. 

Q. Very well, sir. A. The assumption might be made that 
he would take 10 trips on the C2 line. 

Q. He does not say that; he says he takes 3 trips now. 
A. On the WM&A. 

861 Q. Yes, sir; and he would abandon the trip now on 
WM&A and use the WM&A occasionally. Isn’t that 
what it said there ? A. I don’t find that. He would continue 
to use WM&A and discontinue three trips a week, when he 
now takes two or four. 

Q. Mr. McElfresh, you were looking at these question¬ 
naires from a purely statistical point of view, were you 
not? A. Absolutely. 

Q. You were not taking into consideration the usual 
riding habits of individuals using public transportation, 
were you? A. I did not attempt to go beyond what was ex¬ 
pressed on the questionnaires in a clear and concise man¬ 
ner. 

Q. Mr. McElfresh, how many times in the past has it 
been necessary for you to analyze questionnaires of this 
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character? A. I don’t know that I ever analyzed a question¬ 
naire of this character, Mr. Donovan. It is unique. 

• ••••••**• 

864 Q. Mr. McElfresh, based upon other responses 
that you have rejected in your consideration of Ex¬ 
hibit K, if that person had answered that they would take 
ten trips a week on W4, you would have rejected it, because 
it was inconsistent, since they now only take five trips a 
week on Capital Transit; is that not your testimony? A. 
No, indeed. 

Q. Have you not rejected these questionnaires, because 
of the fact that you say that you are unable to account for 
the trips that the persons say they now take, where there 
are fewer trips that would be taken on the proposed serv¬ 
ice? A. I think there were a few rejected in that category. 

Q. Why would you not have rejected this for the same 
reason, if you rejected others for that reason? A. That to 
me would have indicated here additional use of W4. 

865 Q. Suppose they were taking five trips a week on 
Capital Transit now, and they indicated three trips 

a week on W4. Would you have rejected that because they 
indicated fewer trips now? 

Mr. Harrison: That is purely speculative. 

Mr. Donovan: It is based upon his testimony. 

Mr. Harrison: He did not make any such statement. 

Mr. Donovan: He certainly has. I am coming to them in 
a little more detail, Mr. Harrison. Let me get to the point. 
The Witness: WTiat was the question? 

By Mr. Donovan: 

Q. I said: If they now indicate they use five trips a week 
on C2 and they indicate they would use three trips a week 
on W4, would you have rejected the questionnaires because 
they were going to use fewer trips on W4 than they now use 
on C2? A. That is a hypothetical question. If you can show 
me a questionnaire and be a little more specific, I might be 
able to answer. 
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Q. Have you not rejected questionnaires on that basis 
alone? A. Possibly so, but I would like to see the question¬ 
naire. 

Q. Just a moment. In your second group of 160 referred 
to on page 831 of your testimony, you stated—and I 

866 am reading from the record: 

1 ‘ The second group of the 49 contains 16 ques¬ 
tionnaires which were discarded because of the fact 
that the number of trips now taken either of WM&A 
or the combination service is in excess of the number 
of trips that are indicated to be taken on the C2 line 
if extended and in all cases the answer to question 6 is 
‘No’. In other words, as an example, No. 81 shows a 
present use of WM&A five times, a prospective use 
of C2 three times, and a complete discontinuance of 
WM&A service. The difference between the 5 and the 
3 is not accounted for.” 

Sixteen questionnaires were rejected for that reason, 
were they not, Mr. McElfresh? A. Yes, sir; that is correct. 

Q. So that if what you have just testified to with regard 
to questionnaire No. 4 is right, then you should have taken 
into consideration the sixteen questionnaires that -were re¬ 
jected because they were using fewer trips or would use 
fewer trips per week on the proposed service than they now 
use on WM&A? A. I don’t think that follows. I stated that 
the reason for discarding questionnaire number 4 was the 
fact that the number of trips to be taken on the W4 exten¬ 
sion is not shown, and therefore the questionnaire is incom¬ 
plete. 

Q. But you also stated that if the person showed that 
they would use W4 three times a week where they 

867 used Capital Transit now five times a week, you 
would not discard it for that reason. Am I stating 

your testimony accurately? Is that correct? A. Yes, I think 
I would have used it under those conditions. 

Q. Why would you use Number 4 under those conditions 
when you do not use the sixteen in the other group? A. 


The difference is this, Mr. Donovan: Questionnaire Number 
4 shows a present use of C T Company five times a week and 
a proposed use of the C2 line five times a week. Now, if 
they indicated a use of W2 three times a week that would 
clearly indicate an additional use of W4 which is not now 
possible to make, because the service is not operating. 

Q. Why is it that these people shown on the sixteen 
questionnaires I referred to a moment ago stating that they 
now use WM&A a certain number of times a week and 
would use the C2 and W4 a decreased number of times a 
week, would change their riding habits wdth respect to the 
total number of times they are going to ride per week? A. 
That group of sixteen you referred to is not in that cate¬ 
gory. That group were all in the group reflected on line 3. 

#*#*#*••#• 

871 Q. Now, let us look at Number 6, Mr. McElfresh. 
A. Yes, I have it. 

Q. You have rejected that one, have you not? A. Yes, sir. 

• ••••••••• 

Q. Why was it rejected, Mr. McElfresh? A. Because the 
number of trips to be taken on the W4 extension is 

872 not shown although a use of W4 service is indicated. 

Q. What service did they presently use? A. Capi¬ 
tal Transit Company. 

Q. C2? A. Yes—I don’t know, probably. 

Q. Where do they live? A. 1644 Fort Davis Place. The 
boarding point is FFV, which I assume is Fairfax Village. 

Q. That could be 36th and Alabama Avenue, could it not 
be? A. Possibly. 

Q. And yet you did not consider in your figures the trips 
they now say they take on the C2 line? A. Even if I had, 
Mr. Donovan, the result would have been zero on both 
WM&A and C T. 

Q. But you did not consider that? A. I did not, for the 
reason I already explained, they did not show the number 
of trips tto be taken on W4 and if I had used the C2 portion, 
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the result would have been zero, as far as revenue effect 
is concerned. 

Q. Look at No. 14, will you, please? You have rejected 
No. 14 as being incomplete because, according to your testi¬ 
mony, on page 823 of the record, the questionnaire now 
shows that five trips are taken on WM&A and five 
873 would be taken on C2 if extended, but not the number 
to be taken on W4? A. That is correct. And it also 
shows a present use of the combination service as well as 
WM&A, so that is inconsistent in itself. 

Q. What is inconsistent about that? A. If they use WM 
&A, it should be the exclusive use of WM&A. The question 
there was not properly explained to them. 

Q. But they say they use WM&A and they use combina¬ 
tion. In other words, they use both services, don’t they? A. 
Yes, and on the Capital Transit Company line they indi¬ 
cate C2. 

Q. So that they use all three services, is that correct, 
as shown by that questionnaire? 

Mr. Harrison: What do you mean by three services? I 
don’t understand. I am sorry. There are two companies 
involved. 

Mr. Donovan: There are three kinds of services, though. 
There is WM&A, Capital Transit, and there is the combina¬ 
tion which I call a different service entirely. It is a com¬ 
bined service of WM&A and Capital Transit Company. 


By Mr. Donovan: 

Q. Doesn’t that questionnaire indicate that the people 
use all of these various services? A. It indicates that they 
use WM&A and combination service. 

874 Q. You said it also indicates they use C2? A. That 
is stated on the questionnaire. 

Q. Where is that stated on the questionnaire? A. On the 
third line in question 2. 

Q. May I see that questionnaire a moment, please? 
(Paper handed to counsel.) 
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Q. I again hand you the questionnaire, Mr. McElfresh, 
and ask you if it does not indicate that that person has 
answered that they use Capital Transit service, C2, they 
use WM&A, and they use WM&A in combination with Capi¬ 
tal Transit, five trips a week. In other words, they ride five 
trips a week in one of those three ways. A. But not know¬ 
ing which one it is, it is impossible to evaluate the question¬ 
naire for revenue effect assembling. 

Q. There is a loss, is there not, a potential loss of a defi¬ 
nite amount that could be determined by an experienced 
traffic engineer? A. I don’t think so, sir; definitely not, 
unless they indulge in speculation. 

Q. If they ride WM&A as shown by the questionnaire, 
they would have to ride it one time a week, would they not? 
A. Maybe. 

Q. That would be the minimum, if they were riding WM 
&A, Capital Transit, and combination service, five 
875 times a week, would it not ? A. They don’t indicate a 

use of Capital Transit Service on the second line of 
the questionnaire, although they do say they use the C2 
line. 

Q. Isn’t that all a part of question 2 ? A. And the board¬ 
ing point is at Alabama and R Streets. 

Q. If they used the three services, would they not have 
to answer on the various lines? They could not say they 
used the services by answering on one line, could they, Mr. 
McElfresh? A. If that is so, then the questionnaire itself 
is incomplete. 

Q. You do not think it is fair that under those circum¬ 
stances the WM&A should be credited with the loss of one 
trip a week? A. I would not know any grounds on which to 
base a loss of that character. 

Q. Would you please state why that questionnaire was 
not considered by you in preparing your Exhibit K? 

Mr. Harrison: He stated that on page 823 of the record. 
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Mr. Donovan: Mr. Harrison, haven’t I the right to ask 
him to state it again, on cross-examination, or do yon wish 
then to limit my cross-examination? 

876 Mr. Harrison: I don’t care. 

Chairman Flanagan: Answer the question. 

The Witness: That questionnaire was discarded because 
of the fact that the answer to question 4 is “Yes”, but the 
number of trips to be taken on the C2 line if extended is not 
shown. 

By Mr. Donovan: 

Q. They show in that questionnaire, do they not, that 
they presently used WM&A five trips a week? A. That is 
right, sir. 

Q. What is the destination ? A. 15th and K Streets. 

Q. Is it not reasonable to assume that if they state that 
they would discontinue WM&A service, and they now take 
five trips a week on that service they would substitute C2 
service for it, and they would take five trips a week on that? 
A. That is a fairly reasonable assumption, but again I must 
state that I made no assumptions on any of these question¬ 
naires. If the questionnaire was not complete I made no 
assumption. 

# • * • * * # • •;# 

882 Q. I will ask you to look at No. 42. It is on page 
824 of the testimony, Mr. McElfresh. No. 42 was a 

questionnaire which you rejected for the reasons stated on 
page 824 of the record, line 21, showing that the present 
use of W M & A is two trips a week. 

The answer is “Yes” to both questions 4 and 5, and the 
number of trips is 2 and 1 respectively. A. That is correct. 
• # * * # * • * # • 

883 Q. The reason for its being rejected, is it not, Mr. 
McElfresh, is because they now show they take two 

trips a week and the questionnaire shows that in the event 
of the two Capital Transit services as proposed are estab- 
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lished, that they would take three trips a week? A. No, no, 
Mr. Donovan. In the absence of this question 6 and question 
7,1 would have used the questionnaire No. 42, because it is 
very clear-cut up until that point. 

Q. Then what changes it, Mr. McElfresh? A. They said 
they would discontinue the use of W M & A, they would no 
longer use it. It answers “No” to question 6 and they im¬ 
properly filled out 3 trips they would discontinue when 
they now only take 2 on W M & A. 

Q. Is it not a reasonable conclusion to place on that that 
by the 3 trips they say they would discontinue, they were 
referring to the trips they now take, which is shown to be 
2, that there was a mistake, and consequently you should 
have given W M & A credit for the loss of two trips a week? 

Mr. Harrison: The witness is not responsible for the 
mistakes made in the survey, if the Commission please. 

The Witness: I believe I stated we would have used the 
questionnaire in the absence of the supplemental survey, 
namely questions 6 and 7. 

• #**•****• 

Q. Mr. McElfresh, do you feel that merely because 
884 to one question, the person said they would take two 
trips a week on W M & A and to another question 
they say they will discontinue three trips a week on W M 
& A, you should throw out the entire questionnaire for that 
reason? A. Yes, sir; I say that. And I say that for this 
reason, Mr. Donovan: That in response to the first five 
questions on the original survey, I think this particular 
person was probably clear as to what they had in mind. 
But when you asked them questions 6 and 7, they became 
thoroughly confused and as a result, so did I, and discarded 
that questionnaire. 

Q. All they said in answer to questions 6 and 7 was they 
discontinued W M & A service, is that correct ? A. That is 
right. 

Q. And they would discontinue three trips a week on 
W M & A ? A. When they now only take two. 
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Q. Is it not a fact that since it was clear on sheet number 

1 that it is apparent that a mistake was made on sheet No. 

2 that you should have used sheet No. 1? A. Again I state 
we used only questionnaires which were complete and 
consistent throughout. 

Q. You think that you got a fair picture as a result of this 
survey by discarding any questionnaire where there was a 
slight error made, even though it contained information 
that, based upon reasonable deduction, could be used? 

885 A. I never said I had a fair picture. I said that is 
what the survey showed from the use of the question¬ 
naires. 

Q. Let us just take No. 50, if you will. That is on page 
826. A. Yes, sir. 

Q. You discarded that, did you not, in your consideration 
of the information on Exhibit K for the reason that the 
person gives as their destination 11th Street Northwest by 
riding W M & A service. A. As combination service, Mr. 
Donovan. 

Q. All right, by combination service. And the answer to 
question No. 5 was that they would use W4 service? A. 
That is right. 

Q. And you found that they took 25 trips a week at the 
present time and unless there was a change in riding habits 
the use of W4 would not supplant entirely the use of W M 
& A? A. Or the combination service, in this case. 

Q. Well, now, don’t you think under the circumstances, 
though, it was fair to give W M & A credit for the loss of 
the number of trips indicated that the passenger would use 
on the W4 line? A. No, I do not. 

Q. Why not? A. Well, as I believe I stated on direct, this 
person could not reach 11th Street Northwest by the use 
of W4—that is, directly. He could do it but it would 

886 he indirect, and there is no apparent reason for the 
substitution of W4 for the combination service. 

Furthermore, the answer to question 6 is “No,” that they 
would not continue to use the W M & A service. 
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Now, you have to infer from the question itself that they 
would not use it in combination as they say they now use it. 
So that the question itself is not too clear as to whether they 
would discontinue the use of W M & A exclusively, or the 
combination service exclusively. In any event, if they would 
discontinue the use of W M & A in combination and they 
now take 25 rides a week, there is a decided change in riding 
habits which was not occasioned by the proposed extension 
of the W4 line. Therefore, if that loss is sustained by 
W M & A it is not a loss attributable to the extension of 
the W4 line here. 

Q. Is it not a fact, Mr. McElfresh, that people have a main 
destination point where they go each day if they are em¬ 
ployed, and that they may have other destination points 
during that day where they go, or during the part of the 
day when they are not employed, which are different places 
from the place where they are employed? A. Oh, yes. 

Q. And is it not natural in answering a question of that 
kind that the person would give their main destination 
point? A. Possibly. 

887 Q. Couldn’t the person be using seven trips a week 
on the combination service to go to Congress Heights 
by way of Barney Circle or Minnesota Avenue? A. They 
could. There is no limit to what they could do, Mr. Donovan. 

Q. Was not that a reasonable assumption upon the in¬ 
formation contained in that questionnaire, and that they 
would not discontinue the use of combination service to 
reach Anacostia or Congress Heights by substituting the 
W4 service for it, if it is inaugurated? A. I could make all 
sorts of assumptions as to where those 25 trips were taken. 

Q. Don’t you feel if you had had experience in handling 
service of this kind, that you could have made reasonable 
deductions from this information? A. I can make assump¬ 
tions now. 

Q. I mean reasonable deductions based upon experience ? 
A. No, sir. 

###••••••• 
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891 Q. Number 60 was also rejected because of the 
fact that the questionnaire indicated that the service 

the person proposed to use if it were established would not 
go to the destination shown on the questionnaire? A. That 
is right. 

Q. Well, now, with respect to that destination, that was 
11th and Pennsylvania Avenue? A. Yes, sir. 

Q. That could have been Southeast as well as Northwest, 
could it not? A. It could have been. 

Q. And the number of trips they presently take on W M 
& A is one a week, is that right? A. That is right. 

Q. And they propose to take one on the W4 if it is 

892 inaugurated ? A. That is right. 

Q. Well, now, would you call the person using a 
bus once a week a person who is employed, who requires 
daily transportation service to reach a certain destination? 
A. I don’t know. 

Q. Would that not indicate that the person was an occa¬ 
sional rider, probably a housewife, going to a certain area 
to shop? A. It could, or could indicate an employed person 
that rode four times a week by other means. 

Q. Is it not more likely that once a week is a person who 
is a housewife, who was going down to shop? A. You can 
make that assumption, yes, sir. 

Q. You gave no weight at all to the fact that where the 
person indicated they were riding fewer than five round 
trips a week they might be the housewife who had to go 
shopping and that if the new service was installed that she 
might change her destination or riding habits ? A. No. 

Q. Do you not think that that was entitled to some weight 
in your calculations? A. No. I don’t think this question¬ 
naire should have been used, Mr. Donovan. If it does de¬ 
note a change, I do not think it should be used, for that 
reason. Obviously, if they do not make a change they cannot 
make this one-way trip up by the use of the W-4 line, 

893 and therefore they would not discontinue the use of 
W M & A service, that seems inconsistent. 
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Q. Again you have the destination remaining the same, 
do yon not? A. Yes. The only thing we have to go on is 
this information. 

Q. If the information they have given regarding the pro¬ 
posed service is correct, then yon have got to arrive at the 
conclusion that the destination will have to change or will 
change when the new service is inaugurated? A. Well, if 
that is so, that is not due solely to the effect of the exten¬ 
sion of W4. 

Q. Don’t you think riding habits of people out in that 
area can be changed by the extension of W4, people who 
presently use the W M & A service? A. Yes, I think there 
might be some additional riding on W4. 

894 Q. They are all factors to be considered in deter¬ 
mining whether the extended service of the C2 line 

or the inauguration of the W4 line would have any impact 
upon the present service of W M & A, is that not correct? 
A. The factors to be considered, I think, are whether or 
not the extension of these two lines itself would have a 
revenue impact on either company. To my mind a person 
with a destination of 11th and Pennsylvania Avenue, the 
extension of either one of these lines could not have any 
effect upon his present travel habits. 

895 Q. The effect of the discarding of the question¬ 
naires because of the information contained in ques¬ 
tions 6 and 7 was to reduce the estimated loss by the 
extension of W4 from approximately $1,200 a year to $145 
a year? A. No, I would not say that that was correct. I don’t 
believe I know what the effect of that discarding was. 

Q. In arriving at that $145 annual loss to WM&A by the 
extension of Capital Transit, how many new riders did you 
find W4 service would create in Fairfax Village area? A. 
106. 

Q. 106 new riders? A. That is right. 

896-912 By that I mean the survey indicates that 106 
round trips would be taken on the W4 line where 
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there is no present use of either Capital Transit or W M 
& A. 

Q. So you gave WM&Ano credit for those passengers, 
in determining their loss? A. No. 

Q. Don’t you feel that they were potentially passengers 
of W M & A if it was the only common carrier in the area? 
A. No, not to go to the destination which could be reached 
by the use of W4. 

Q. Can’t they go to the destination to be reached by W4 
with the combined service of W M & A and Capital Transit 
Service? A. Possibly they could, but the survey shows that 
they don’t. 


913 Q. No. 62 was discarded because, according to your 
testimony on 829 of the record, it shows a present 

use of the combination service'twice a week to Anacostia 
with no interest in the C-2. A. Yes. 

Q. And the answer to question 6 is no, which means that 
he would not continue to use WM&A service in the event 
that W-4 was established? A. That is right. 

Q. And you rejected it because you found that their 
destination was Anacostia, they could not substitute W-4 
service for it? A. That is right; not directly. 

Q. Where does Anacostia end and Congress Heights 
begin, Mr. McElfresh? A. That, I don’t know. 

Q. So that, consequently, you have no way of telling 
whether or not the W-4 would not go to the part of Ana¬ 
costia they now reach by the combined services? A. No. It 
is a very indefinite destination. 

Q. Under those circumstances, don’t you think it should 
have been used in your calculation? A. No. I don’t think 
it is complete as to destination, sir. 

Q. You have no way of knowing where this person 

914 is going except that he is going to an area they call 
Anacostia? A. That is right. 

Q. And they say that they reach that area by using the 
combined services of the two companies at the present time ? 
A. That is right. 
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Q. And they say they could reach that destination by 
using the W-4 service if it were established, and they would 
use the W-4 service if it was established and not continue 
to use WM&A? A. That is right. 

Q. And yet you did not use that information at all in your 
compilations of Exhibit K? A. No, sir. 

Q. Do you think you had reasonable basis for the rejec¬ 
tion of that questionnaire? A. Yes. Am incomplete desti¬ 
nation itself would be enough. 

Q. How can you say it is an incomplete destination when 
you don’t even know the bounds of Anacostia, Mr. McEl- 
fresh? A. I don’t know what was in the mind of the person. 
##••###♦•# 

Q. Anacostia is in quite a bit of the area, though, in 

915 the section to be served by W-4, is it not? A. I don’t 
know the exact boundaries of Anacostia. It is pretty 

indefinite in my mind, Mr. Donovan. 

*•*•*#*«•# 

Q. With respect to 63, you rejected that because it showed 
that the person’s destination at the time the survey was 
made was 14th and G Street and that they would use the 
W-4 five times a week and discontinue the use of WM&A 
service if the W-4 service was established; is that right? 
A. That is right. 

Q. That was on the assumption that their destination 
would remain the same if W-4 service was estab- 

916 lished? A. On the fact that the only destination 
known or disclosed by the survey was 14th and G. 

Q. But you gave no weight to the fact they said they 
would use W-4 five times a week with the discontinuance of 
the WM&A service ? A. What I considered in the question¬ 
naire, Mr. Donovan, was the fact that their present desti¬ 
nation was shown as 14th and G Street and that they could 
not reach that destination directly by using the W-4 serv¬ 
ice. 

Q. Does that show it. as being 14th and G Northwest, or 
Southeast? A. Northwest. 
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Q. So that you had to assume, did you not, that the per¬ 
son answering the question was confused with respect to 
the route of the W-4 line? A. I don’t think you have to go 
very far to make that assumption about a lot of these ques¬ 
tions. 

Q. That wasn’t an assumption, though, was it ? A. A very 
slight one, yes. 

Q. But it was an assumption, yes. 

Mr. Harrison: Isn’t it true that you made no assumption 
to the contrary of what was stated ? 

* • • * # * # * * * 

917 Q. Would you look at 67, please? A. Yes, sir. 

Q. According to your testimony on direct examina¬ 
tion, you stated that the questionnaire showed that the per¬ 
son or persons in the residence contacted now take ten trips 
a week on the combined service of Capital Transit and WM 
&A, with no interest in C-2, but that they would use W-4 five 
times a week and discontinue the use of WM&A, and the 
number of trips is not shown, but they would now use the 
combination service ten times and would only use W-4 five 
times; is that right? A. That is right. 

Q. Well, now, would that indicate to you that that was an 
increase in the number of rides they would take a week by 
the establishment of W-4? A. Not when they said no to 
question 6. 

Q. That they wrould discontinue the use of WM&A? Or 
wouldn’t you give the W-4 line credit for five additional 
trips on the information contained in that ? A. I would have 
until we had the answer to question 6. 

Q. Why did you do it after you got the answer to ques¬ 
tion 6? A. There is an inconsistency there, and if they now 
take ten trips and wrould take five on the W-4 and discon¬ 
tinue the use of WM&A, it would have to be in the 

918 combination service because that is what they used. 

There are five trips unaccounted for, which would 
involve making a change in riding habits and it would in¬ 
volve numerous assumptions as to what might happen. 
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So it was discarded for that reason. 

Q. You didn’t think it was entitled to any weight be¬ 
cause they were reducing the number of trips taken by ten 
to five f A. It is questionable. There is doubt about it. 

#•••*#*••# 

922 Q. Mr. McElfresh, the question in No. 87 was dis¬ 
carded by you, according to your testimony on direct 

examination, and as shown on page 832 of the record, for 
the reason that the person or persons interrogated show 
that thev now use WM&A five times a week, with a destina- 
tion of Seventeenth and Pennsylvania Avenue, and they 
propose to use C-2 five times a week. A. That is correct. 

Q. Then they answer question 6 with a no, meaning that 
they would not continue to use WM&A service provided 
local morning rush hour service is improved. 

Now, as I understand it, you discarded this ques- 

923 tionnaire because you said you could not understand 
from the answer that the person interrogated gave 

whether he meant WM&A or Capital Transit service, that 
is, the express service, and therefore it vras so indefinite 
that you could place no value on the information contained 
in the questionnaire. 

Commissioner Spencer: Excuse me, Mr. Donovan. I don’t 
think that was express service, but morning rush hour serv¬ 
ice. 

Mr. Donovan: Thank you for the correction, sir. 

*•#•♦••••# 

Q. As the Commissioner states, Mr. McElfresh, that is 
the correct testimony you gave, is it not? A. Yes. Without 
that comment, it would be in the same category as the 
twenty-five that you just asked me about, particularly No. 
103, I believe. I am not sure it is the number, but without 
this comment in response to question 6, it would have been 
in the same category as that group of twenty-five that had 
been discarded for that reason. 

I am sorry, that is not so on this one, because this shows 
the present use of WM&A and the proposed use of the C-2 
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line. The answer of no to question 6 is qualified, however, 
and it is that qualification only that was the cause for dis¬ 
carding here. 

Q. Are you familiar with the rush hour schedules of the 
C-2 line of Capital Transit Company at the present time? 
A. Not particularly. I believe I have heard a ten- 

924 minute headway on WM&A local service in rush 
hour. 

• * * • * • # # #;• 

The Witness: C-2, I know there is a thirty-minute head¬ 
way in base day. I am not sure it is the rush hour headway. 

Mr. Harrison: Mr. Locke testified it was ten-minute rush 
hour service, did he not? 

Mr. Myse: I am advised that it is still thirty-minute base 
day; that there are a few additional trips in rush hour, but 
it doesn’t come down to ten minutes. 

Is that right, Mr. Locke? 

Mr. Locke: Yes. 

i 

# • # • * * # • 

Q. The schedule of WM&A service in the Fairfax Village 
area is in the record, and doesn’t that indicate bus more 
frequently than every ten minutes in the rush hour from the 
Fairfax Village area to Pennsylvania Avenue? A. Includ¬ 
ing the express service, you mean? 

Q. Yes, sir; all service. A. I don’t think there is any 
question about that, Mr. Donovan, that it is more frequent. 

Q. So don’t you think a reasonable deduction would be 
that a person referring to the rather infrequent rush hour 
service now operated by Capital Transit on the C-2 line— 
Mr. Harrison: Just a moment. That calls for pure 

925 speculation. The answer stated there was no, pro¬ 
vided local morning rush hour service is improved. 

It doesn’t say whether there is headway or ability to get 
on a bus or seating capacity. 

This witness cannot prognosticate the minds of any indi¬ 
vidual person answering that question. 

• • • • # * # ♦ # • 
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The Witness: He may have been. I don’t know. He 
doesn’t say. 

Commissioner Spencer: Mr. McElfresh, you stated, I 
believe, that the headway would be less than ten minutes 
on the WM&A if the express service were included. Tran¬ 
script page 832 says: 

“No, provided local morning rush hour service is 
improved. ’ ’ 

The Witness: That is right. 

Commissioner Spencer: Would that headway refer then 
to the statement made on this questionnaire, including ex¬ 
press service? 

The Witness: No. This questionnaire makes no 
926 reference to the express service. It reads specifi¬ 
cally : 

“Provided local morning rush hour service is im¬ 
proved. ’ ’ 

By Mr. Donovan: 

Q. What the person said, Mr. McElfresh, is that he would 
not use WM&A service if the local morning rush hour serv¬ 
ice is improved. 

Now, he could only have been referring to the Capital 
Transit service; isn’t that correct? A. Maybe he was, but 
I don’t know. 

Mr. Harrison: But you have both lines in there. 

Commissioner Spencer: I think there is a speculation. 

*•*****••• 

928 Redirect Examination 

By Mr. Harrison: 

Q. Mr. McElfresh, Mr. Donovan asked you some ques¬ 
tions in relation to destinations stated on these survey 
cards and he asked you if you had not made certain assump¬ 
tions. One I recall was that you assumed that the person 
interviewed said that his destination would continue to be 
Fourteenth and G Street, and another said Eighteenth and 
F Streets. 
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If you had made any assumptions whatever in respect to 
destinations, would you not have had to assume in the first 
instance that the persons interviewed would change their 
destinations as a result of this extension of the C2 or W4 
line? A. Yes, I think that is an assumption which would 
have been necessary, other than to accept the desti- 
929 nation stated there. 

Q. Would you have to make another assumption 
that he is going to have some other destination and what 
that destination is? A. Yes. 

Q. In order to compute the round trips and what effect 
it might have within WM&A? A. Yes. 

Q. Sometime during the course of this case Mr. Donovan 
referred to a survey Mr. Chew made back in the rate case 
in 1948, I believe. Was that survey made at the direction 
of the Commission? That is the survey of passenger traffic 
on WM&A. A. Yes, that survey was made at the direction 
of the Commission. 

* • • • # * # • *:# 

932 Q. Did any of the survey cards that you have seen 
ask the person being interviewed where they were 
going, or if their destination would change if the C-2 or W-4 
lines were extended to Pennsylvania Avenue? A. No, sir; 
they did not. 

Q. Do you know of any reason why the extension of the 
C-2 or W-4 would cause the person interviewed to change 
his destination or place of employment? A. Not for that 
reason alone, no. 

Q. Did you find that the resurvev composed of questions 
Nos. 6 and 7 resulted in inconsistencies with the original 
questionnaires and tended to confuse witnesses in response 
to questions Nos. 6 and 7? 

# # • • ♦ # # • * ; # 

The Witness: In answer to that question, I can say this, 
that when we examined these survey cards before questions 
Nos. 6 and 7 were available, we had only discarded a 
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933 total of thirty-six questionnaires. But after we re¬ 
viewed the supplemental information as covered by 

question 6 and question 7, there was a total of 140 discards 
which included the original thirty-six, so that there were 
one hundred and four questionnaires discarded as a result 
of the resurvey. 

A part of those discards I must add was because of the 
fact that they were unable to sell all of the people that were 
interviewed on the first survey. 

#••••*•••• 

Q. Let us confine ourselves to the cards presented. If the 
questionnaire had been properly filled out, would it have 
been necessary upon the basis of the survey cards to make 
assumptions ? 

934 Mr. Donovan: That is an assumption. 

By Mr. Harrison: 

Q. As to the destination of passengers, or whether or not 
they would discontinue using WM&A? A. Yes, I think it 
would. I think it involves the assumption generally that 
the destination shown, if it is shown, would be the destina¬ 
tion of this passenger in the future and, therefore, you have 
to assume that that destination would continue to be the 
destination of that passenger. That might be a deficiency in 
the questionnaire as to the prospective use of the proposed 
extensions. 

Q. If I understand your direct testimony, you considered 
the destination stated on the cards without making any 
other assumptions as to change of destination? A. That is 
right. If you do not accept that destination as the continued 
destination of the passenger, then you must assume a dif¬ 
ferent destination and there is nothing in the survey which 
would give you any grounds for making such an assumption. 

#•••***•*• 
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EXCERPTS FROM ARGUMENTS ON APPEAL, BEFORE JUDGE 

McLaughlin 

1 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Washington, Maelboeough and Annapolis Motor Lines, 

Inc., Petitioner , 
v. 

Public Utilities Commission of the Disteict of Columbia, 

Respondent . 

Capital Transit Company, 

Intervewor. 

Civil Action 
No. 2831-49. 

Washington, D. C. 
April 21, 1952. 

The above-entitled action came on for hearing before 
the HONORABLE CHARLES F. McLAUGHLIN, United 
States District Judge, at ten o’clock a.m. 

Appearances : 

On behalf of the Petitioner: 

JAMES P. DONOVAN, Esq. 

On behalf of the Respondent: 

LLOYD B. HARRISON, Esq. 

On behalf of the Intervenor: 

F. G. AWALT, Esq., 

- and - 

DARYAL A. MYSE, Esq. 

2 The Court: Counsel may proceed. 

Mr. Donovan: May it please the Court, I represent 
the petitioner, Washington, Marlborough and Annapolis 
Motor Lines, Inc., in the case before the Court for con¬ 
sideration. 
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10 Now, getting back to tbe question of the testimony 
that I maintain was improperly admitted, and which 
I am going to deal with more at length, and that is, that 
these public witnesses were permitted to come here and 
testify. If Your Honor examines the record in the prior 
case, and compares it with the record in the new case, you 
will find that they are the same witnesses, with one excep¬ 
tion, Miss Colussy. The testimony they gave, in substance, 
was the testimony they had given in the prior case. 

• •••***••• 

28 Mr. Donovan: I am complaining about the exten¬ 
sion. 

That is our particular concern, Your Honor, because 
that brings them right into our territory and, as a matter 
of fact, it takes them practically into our bus terminal at 
that point. 

Mr. Await: From 36th and Bangor up to 38th and Penn¬ 
sylvania? 

Mr. Donovan: Yes, sir. I am complaining about the ex¬ 
tension. We have no quarrel with the Capital Transit 
Company or the Public Utilities Commission over the 
establishment of W-4 to the terminal, which was suggested 
and proposed by Capital Transit Company. 

Mr. Await: And covered in the order of the Commission ? 

Mr. Donovan: Correct; it is covered in the order 

29 of the Commission; but we are complaining about the 
extension which was ordered by the Public Utilities 

Commission beyond the terminus proposed by Capital 
Transit Company, and that is what I am directing my argu¬ 
ment to, and that is the competitive feature of it, Your 
Honor. 

There would be no competition if they remained at the 
terminus fixed by Capital Transit Company. But, unfor¬ 
tunately, I don’t see how you can pick a particular part 
of the order and say it is valid, when I am going to have 
to show that there is no need for the W-4 at any place. 
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Exhibit E 

Results and Analysis of Survey of Travel Habits of 

Fairfax Village Area 

Number of 
Round Trips 
Per Week 

1. Do you now use bus service in travelling from 

and to your home? Yes 931 No 258 If yes, 
record round trips per week 4,299 

Analysis of No. 1: 

1,189 calls were complete and 237 incomplete 
for a total of 83% completed calls. 

2. What service do you use? (W. M. & A., C.T.Co. 
or combination) W. M. & A. 580 C. T. Co. 103 
Combination 248 

Analysis of No. 2: 

Of the 1,189 calls completed, 580 or 49% use 
the services of W. M. & A. Motor Lines, Inc. 
exclusively, 103 persons or 8% use Capital 
Transit Company exclusively, 248 persons or 
21% use the combination of both services. 258 
persons or 22% had no need for transit service. 

3. Where do you go ?. 

Address or Building 

Analysis of No. 3: 

The answers to this question were not tabulated 
due to numerous answers received. 

4. Would you use Capital Transit’s C-2 bus service 

between Barney Circle and Pennsylvania & Ala¬ 
bama Avenues if it is extended to Fairfax Village 
via Alabama Avenue? Yes 438 No 751 If yes, 
record round trips per week. 1,930 
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Number of 
Bound Trips 
Per Week 


Analysis of No. 4: 

37% of the total stated they would use Route 
C-2 if it were extended to Fairfax Village via 
Alabama Avenue. This would bring a loss of 
revenue to W. M. & A. Motor Lines, Inc. of 
$535.17 per week, or $27,828.82 per year, based 
on 2,258 round trips per week at an average 
round trip fare of 23.7^. 

5. Would you use Capital Transit’s W-4 bus service 
between Pennsylvania Avenue and Bolling Field 
if it is extended to Fairfax Village via Alabama 
Avenue? Yes 66 No 1,123 If yes, record round 
trips per week. 

Analysis of No. 5: 

6% of the total states they would use Route 
W-4 if extended to Fairfax Village, for a total 
of 252 round trips per week. This would bring 
a loss to W. M. & A. Motor Lines, Inc. of $29.81 
per week, or $1,550.12 per year, based on the 
fact that W. M. & A. Motor Lines, Inc. is now 
only receiving fare from these passengers in 
one direction with an average fare of 11.85^ 
each. 


215 
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Number of 
Bound Trips 
Per Week 

W. M. & A. Motor Lines, Inc. 

From recent surveys, we find buses of W. M. & A. 

Motor Lines, Inc. transport 12,581 passengers on 
the average week-day. An on and off survey made 
at Fairfax Village Terminal, 38th & Pennsylvania 
Avenue, S. E., showed an average of 1,742 passen¬ 
gers boarding and alighting at this one stop, or a 
total of 14% of all the passengers transported on 
the entire system. There are a total of 8 bus stops 
in the Fairfax Village area, including this one sur¬ 
veyed, and a reasonable estimate shows that 30% 
of all passengers using W. M. & A. routes board and 
alight in this area. 

A house to house traffic survey shows a total of 
1,426 family units in the area with a toal population 
of approximately 4,706 persons. 
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Exhibit E-l 

Results and Analysis of Survey of Travel Habits of 

Fairfax Village Area 


Number of 
Round Trips 
Per Week 

1. Do you now use bus service in travelling from 

and to your home? Yes 931 No 258 If yes, 
record round trips per week 4,299 

Analysis of No. 1: 

1,189 calls were complete and 237 incomplete 
for a total of 83% completed calls. 

2. What service do you use? (W. M. & A., C.T.Co. 
or Combination) 

Analysis of No. 2: 

Of the 1,189 calls completed, 580 or 49% use the 
services of W. M. & A. Motor Lines, Inc. exclu¬ 
sively, 103 persons or 8% use Capital Transit 
Company exclusively, 248 persons or 21% use 
the combination of both services. 258 persons 
or 22% had no need for transit service. 

3. Where do you go?. 

Address or Building 

Analysis of No. 3: 

The answers to this question were not tabu¬ 
lated due to the numerous answers received. 

4. Would you use Capital Transit’s C-2 bus service 

between Barney Circle and Pennsylvania & Ala¬ 
bama Avenues if it is extended to Fairfax Village 
via Alabama Avenue? Yes 438 No 751 If yes, 
record round trips per week. 1,930 
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Number of 
Bound Trips 
Per Week 

Analysis of No. 4: 

37% of the total stated they would use Route 
C-2 if it were extended to Fairfax Village via 
Alabama Avenue. 

5. Would you use Capital Transit’s W-4 bus service 
between Pennsylvania Avenue and Bolling Field 
if it is extended to Fairfax Village via Alabama 
Avenue? Yes 66 No 1,123 If yes, record round 

trips per week 215 

Analysis of No. 5: 

6% of the total states they would use Route 
W-4 if extended to Fairfax Village. 

Re-Survey Questions : 

6. If Capital Transit’s C-2 and W-4 bus services 
are extended to Fairfax Village will you continue 
to use W. M. & A. service? 

W. M. & A. patrons — Yes 18 No 192 
Combination riders — Yes 17 No 142 

7. (If answer to above question is Yes) 

How many round trips per week now taken on 
W. M. & A. will you discontinue in the event you 
take the number of round trips per week you 
have said you would take on Capital Transit’s 
C-2 or W-4 extended to Fairfax Village? 

W. M. & A. patrons 
Combination riders 

Analysis of No. 6 and No. 7: 

400 Re-survey calls were made with 369 com¬ 
pleted or 92% completed re-survey. 


75 

78 
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Number of 
Round Trips 
Per Week 


192 W. M. & A. patrons would use C.T.Co. 

845 round trips each week (192x4.4) 
18 W. M. & A. patrons would use C.T.Co. 

75 round trips each week 
142 Combination riders would use C.T.Co. 

312 round trips each week (71x4.4) 
17 Combination riders would use C.T.Co. 
39 round trips each week (M> of 78) 


Total round trips per week lost to 
W. M. & A. on re-survey 1271 

Estimated Annual, Loss of Revenue to 
W. M. & A. Motor Lines, Inc. 

Total round trips per week lost to W. M. & A. on 

re-survey 1,271 

Re-survey of area extended to 100% 

(To equal 83%) 1,382 

Estimated round trips per week lost to W. M. & A. 

(100%) 1,665 

Estimated round trips per year lost to W. M. & A. 86,580 

Estimated loss of revenue to W. M. & A. 

(Based on $.237 round trip) $20,519.46 

Estimated loss of revenue to W. M. & A. 

(Based on $.195 round trip) 


16,883.10 
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Witness—McElfrcsh Exhibit “K” 
Exhibit No. K Date 6-12-50 

Rep. 


Summary of Responses to Questionnaire Covering Present and Prospective Travel Habits of Residents of Fairfax Village Area 





Incomplete & Prospective 


Service presently used by persons indicating a 

prospective use of 

Line 


No. of Inconsistent Usable Round Trips 



C-2 



W-4 


No. 

Group Responses Responses Responses C-2 W-4 

WM&A 

CTCo 

Comb. 

None 

CTCo 

Comb. 

None 

1 

Yes to 4 & 5 

43 

10 33 141 83 

60 

7 

64 

10 

— 

— 

83 

2 

Yes to 5 only 

31 

17 14 — 64 

— 

— 

— 

— 

21 

20 

23 

3 

Yes to 4 only 

394 

77 317 1,427 — 

494 

274 

543 

116 




4 

Yes to 4 only 

30 

30 








5 

Yes to 4 & 5 

1 

1 








6 

No to 4 only 

5 

5 








7 

No to 4 & 5 

674 

— 674 








8 

Total 

1,178 

140 1,038 1,568 147 

554 

281 

607 

126 

21 

20 

106 







Loss to WM&A 


Gain to CTCo 







C-2 Ext 

W-4 Ext 

C-2 Ext. 

W-4 Ext 

9 

Present WM&A users shifting to C-2—No. of Round trips per week 



554 



554 


10 

Present Comb. 

users 

shifting to C-2—No. of Round trips per week 



303% 



303% 


11 

Present Comb. 

users 

shifting to W-4—No. of Round trips per week 




10 



10 

12 

New users of C-2 

—No. of Round trips per week 






126 


13 

New users of W-4' 

—No. of Round trips per week 







106 

14 

Total 


—No. of Round trips per week 



857% 

10 


983% 

116 

15 

Average Revenue per round trip 



$.2026 

$.2026 


$.1826 

$.1826 


16 Revenue Loss or Gain poif week (Line 14 x Line 15) $ 173.73 $ 2.03 $ 179.59 $ 21,18 

17 Revenue Loss or Gain per annum per survey (Line 18 x 52-1/7) $ 9,058.78 $105.85 $ 9,364.34 $1,104.39 

18 Revenue Loss or Gain per annum indicated by survey 

(Line 17 ) 

(-x 100) $12,409.29 $145.00 $12,827.86 $1,612.86 

( 73 ) 
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Appeal From the United Stales District Court for the 

District of Columbia* 


James P. Donovan, 

701 Barr Building, 
Washington 6, D. C., 
Attorney for Appellant. 










7. Could the appellant be bound by a record made by the 
Commission, when it was not a party to the proceeding, and 
bad no opportunity to bear and cross-examine the witnesses 
or object to the introduction of evidence and exhibits, and 
could such a record be used to support in part a later order 
of the Commission affirming its former action creating com¬ 
petitive transit service! 
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QUESTIONS PRESENTED 


The questions presented by this appeal are: 

1. Could the Public Utilities Commission initiate a formal 
proceeding and hold hearings regarding the extension and 
establishment of transit lines of Capital Transit Company 
into an area exclusively served by an unrelated company, 
without first making such company a party to the proceed¬ 
ing, giving it notice of complaint or investigation that its 
service was inadequate for the needs of the public, as re¬ 
quired by statute, and furnish it with notice of hearing? 

2. Could orders of the Commission emanating from such 
a proceeding be lawful? 

3. Could the United States District Court, to which an 
appeal was taken by the affected utility, after remanding 
the matter to the Commission to take evidence regarding 
the allegation of the appellant, that it was a party in in¬ 
terest to the proceeding before the Commission, and had 
been denied due process, upon such allegation being estab¬ 
lished by appropriate finding of facts made by the Com¬ 
mission, refuse to sustain the appeal? 

4. Could the District Court direct, or the Commission re¬ 
ceive evidence at the hearing on remand which was beyond 
the scope permitted by statute, and use such evidence for 
the purpose of supporting and affirming the original order ? 


5. Could the Commission at the hearing on remand con¬ 
sider matters previously determined, where no notice to 
that effect was given to the appellant, who was prejudiced 
thereby? 


6. Could the Commission issue legal orders which, 1, did 
not contain certain finding of facts and conclusions neces¬ 
sary for their validity or, 2, which contained findings and 
conclusions not supported by substantial evidence? 



7. Could the appellant be bound by a record made by the 
Commission, when it was not a party to the proceeding, and 
bad no opportunity to bear and cross-examine the witnesses 
or object to the introduction of evidence and exhibits, and 
could such a record be used to support in part a later order 
of the Commission affirming its former action creating com¬ 
petitive transit service? 
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IN THE 


United States Court of Appeals 

Foe the District op Columbia Circuit 


No. 11595 


Washington, Marlboro and Annapolis Motor Lines, Inc., 

Appellcmt 

v. 

Public Utilities Commission for the District of 
Columbia and Capital Transit Company, Appellees 


Appeal From the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTION 

This is an appeal of the Washington, Marlboro and An¬ 
napolis Motor Lines, Inc., from a judgment of the United 



States District Court of the District of Columbia, affirming 
Order No. 3715 of the Public Utilities Commission for the 
District of Columbia, which supplanted Order No. 3530 as 
amended; from which order, both Washington, Marlboro 
and Annapolis Motor Lines, and the Capital Transit Com¬ 
pany had appealed to the said District Court as parties ad¬ 
versely affected thereby. 

Jurisdiction is based on Title 43, Section 705 of the 1951 
Ed. District of Columbia Code of Laws; Act of Congress 
approved March 4,1933, 49 Stat. 882, ch. 742, Sec. 2. 

STATEMENT OF CASE 

The appellant, Washington, Marlboro and Annapolis 
Motor Lines, Inc. (W.M.&A.), or its predecessor has since 
1922 been a ‘ 1 public utility ’ 9 as defined by Title 43, Sections 
103 and 111 of the District of Columbia Code, 1940 Ed.; 
engaged as a common carrier of passengers by motor 
busses within the District ©f Columbia, operating over 
routes and on schedules, and at rates of fare as directed and 
authorized by the appellee, Public Utilities Commission for 
the District of Columbia (hereinafter referred to as the 
Commission). (App. 157) 

The appellant also is engaged as a common carrier of 
passengers in interstate commerce, between a terminal in 
the District of Columbia, located at 11th and Pennsylvania 
Avenue, Northwest, and various communities in the State 
of Maryland, and intrastate with that State. (App. 158, 
159) 

The passengers whom the appellant transports wholly 
within the District of Columbia, either originate or their 
destination is East of the Anacostia River along Pennsyl¬ 
vania Avenue, to 38th Street, where Fairfax Village is lo¬ 
cated, and along Suitland Road, Southern Avenue, or Ala¬ 
bama Avenue, Southeast. 1 

’ The busses of the appellant also operate with closed 
doors 2 over parts of Alabama Avenue, west of 38th Street, 

1 See Exhibit A, p. 475 of the Joint Appendix delineating routes of Ap¬ 
pellant. 

2 Without the privilege of taking on, or discharging passengers. 
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to and along Branch Avenue from Alabama Avenue to the 
District line. (App. 202, 203.) 

The appellant, or its predecessor, since the establishment 
of the business have operated over various streets and to 
areas within the District, not served by the lines of any 
other transportation company. (App. 157) 

The Commission on December 10,1948, issued a “Notice 
of Hearing: In the matter of Bus Service of the Capital 
Transit Company in Southeast Washington, Formal Case 
No. 383. ’ ’ 


The purpose of the hearing as contained in the Notice, 
was to consider various requests for additional service in 
the vicinity of Alabama Avenue and 15th Street, Southeast, 
and certain recommendations of the appellee, Capital Tran¬ 
sit Company, (hereinafter referred to as “Capital Tran¬ 
sit.”) (App. 115) 

These recommendations of Capital Transit involved the 
extension of its existing W-4 line, which was a shuttle op¬ 
eration between the “A” lines of its system and Bolling 
Field, along Alabama Avenue to 36th Street, Southeast, 
among other things. (App. 123, 473) 

At the request of Capital Transit, to permit the elimina¬ 
tion of the five cent fare on the W-4 line, further notice 
of hearing, dated January 5, 1949, was given to parties 
previously notified by the Commission, fixing the time for 
the hearing to be held, as February 2,1949. (App. 118) 
The hearing was held on February 2 and 14,1949. 

No notice was given the appellant and it did not enter an 
appearance at the hearing. (App. 39) 

On May 4, 1949, the Commission issued Order No. 3530. 
This order, among other things, directed that Capital Tran¬ 
sit extend what was designated as the C-2 line, from its 
eastern terminus at a loop ending at 36th Street and Ala¬ 
bama Avenue, to a point on Pennsylvania Avenue about 127 
feet east of Alabama Avenue, and extended the W-4 line 
from Nichols Avenue and Portland Street, in Congress 
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Heights to Fairfax Village, to the -same terminal ordered 
for the C-2 line, several blocks beyond the terminus pro¬ 
posed by Capital Transit. (App. 10) 

The establishment of a terminal for Capital Transit on 
Pennsylvania Avenue, east of Alabama Avenue, for the first 
time brought Capital Transit into direct competition with 
the appellant in an area wherein twenty-five per cent of its 
passengers boarded and alighted. (App. 129,172, 473, 475) 
The western terminus of the C-2 line was at Commodore 
Barney Circle, a rail and bus head for the lines of Capital 
Transit, and the local lines of the appellant. (App. 158, 
473) 

Passengers could transfer here without charge, as well as 
at several other points, between the lines of Capital Transit 
and the local lines of the appellant. (App. 158, 159) 

The appellant learned of the issuance by the Commission 
of Order No. 3530, putting up the C-2 and W-4 lines of Cap¬ 
ital Transit in competition with its lines, from news items 
appearing in local newspapers. (App. 6) 

The appellant, to protect its exclusive right to render bus 
service to and from Fairfax Village and the immediate vi¬ 
cinity, promptly filed an application with the Commission 
to reconsider the matters in Formal Case No. 383 as a pub¬ 
lic utility adversely affected by the Commission’s Order, in 
accordance with the requirements of Title 43, Section 704, 
of the District of Columbia Code, 1940 Ed. (App. 6) 

The Capital Transit also filed an application for recon¬ 
sideration in which it questioned the power of the Commis¬ 
sion to extend the C-2 line without its acquiescence, and on 
other grounds. (App. 7) 

Both applications for reconsideration were timely denied 
by the Commission. (App. 7) 

Before the effective date of Order No. 3530, the appellant 
filed a petition of appeal and complaint for an injunction 
against the Commission in the United States District Court 
for the District of Columbia, and obtained a temporary re¬ 
straining order. (App. 2, 55) Jurisdiction was conferred 
on that court by Title 43, Sec. 705, D. C. Code 1940 Ed. 

The restraining order, by consent of the parties, was 
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later modified, but is still in effect insofar as the W-4 line 
is concerned from 36th and Alabama Avenue to Pennsyl¬ 
vania and Alabama Avenues. 

The Capital Transit, within the statutory time, filed a 
motion to intervene as an appellant, which was granted. 
(App. 27 through 35) 

After various procedural maneuvers issues were framed 
on the pleadings, and argument of the appeal was heard by 
the court below. 

The principal defense urged by the Commission to the 
appeal of the appellant was that it was under no legal obli¬ 
gation to give specific notice to the appellant of its inten¬ 
tion to hold a public hearing in relation to the extension and 
improvement of the bus service of Capital Transit in South¬ 
east Washington. (App. 40) 

On April 8, 1950, the trial court filed an opinion and 
order, and remanded the matter to the Commission with 
directions to permit the appellant to introduce evidence con¬ 
cerning the extension of the C-2 line and the establishment 
of the W-4 line, and the Capital Transit to offer in evidence 
testimony with regard to the proposals which it did not 
have an opportunity to introduce at the prior hearing. 
(App. 52) 

Pursuant to the District Court’s directive, the Commis¬ 
sion on April 20,1950, initiated a hearing on remand by no¬ 
tifying the parties in interest that a formal hearing would 
be held on May 9,1950, “upon the matters in Formal Case 
No. 383 and upon such matters as directed by the Court in 
said order. yi (App. 119) 

At the commencement of the hearing on remand, both 
counsel for the appellant, and Capital Transit, objected to 
the scope of the hearing as defined by the notice of April 
20, 1950, as being beyond the legal confines permissible 
under the provisions of Title 43, Section 705, of the D. C. 
Code, 1940 Ed. (App. 153 through 157) 

The appellant at the very outset was called upon to pro- 
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ceed with the testimony it had to offer. 1 Testimony was 
given by one witness for the appellant regarding the alle¬ 
gations forming the basis for its petition of appeal, and 
about which nothing was contained in the record. (App. 
157) 

Two witnesses were called by Capital Transit, one of 
which was at the behest of the Commission. 

Thirteen witnesses were called by the Commission, or the 
Peoples Counsel, one of whom was a staff member of the 
Commission. (App. 284, 317, 327, 340, 357, 367, 371, 374, 
382, 394, 409, 421, 424) 

The hearing was concluded on June 20, 1950. (App. 79) 

On September 14, 1950, the Commission issued its Order 
No. 3715 amending Order No. 3530, containing finding of 
facts and conclusions, among which it was found that the 
appellant would be adversely affected by the proposed ex¬ 
tension of the C-2 line, and that such extension would du¬ 
plicate service of the appellant from Fairfax Village to 
Commodore Barney Circle, but affirmed Order No. 3530 
with respect to the establishment of the W-4 line to a term¬ 
inal on Pennsylvania Avenue, and in other particulars. 
(App. 76) 

The Commission forwarded Order No. 3715 to the Dis¬ 
trict Court, and by order of court, dated April 9, 1951, it 
supplanted Order No. 3530. 3 

By the terms of the same order the appellant was given 
until May 21, 1951, to file an amended petition of appeal, 
and to place before the Court any objections it might have 
to the Commission’s Order No. 3715. 

Similar permission was not extended to Capital Transit, 
and it did not seek such permission. (App. 67) 

On the basis of the findings by the Commission in Order 
No. 3715, that the extension of the C-2 line would have re¬ 
duced substantially the number of passengers and the reve- 

1 From p. 13 of Eecord: 

Chairman Flanagan: Arc you ready to proceed, Mr. Donovan? 

Mr. Donovan: Yes. 

Chairman Flanagan: Call your witness, please. 

Mr. Donovan: Mr. Chew. 

2 Title 43, Sec. 709, D. C. Code 1940. 


nues of appellant and would have to some extent duplicated 
the service of appellant the appellant filed a motion for a 
summary judgment. (App. 96) This motion was denied. 

The appellant filed an amended complaint setting forth 
several new grounds of error, which it contended arose 
from the Commission’s Order No. 3715. (App. 67) 

The Commission filed a motion to dismiss the amended 
complaint which also was denied. 

The Commission thereupon filed its answer to the 
amended complaint. (App. 97) 

The Capital Transit, who had been permitted by the 
Court to intervene in the appeal as an appeUcmt, filed an 
answer to the amended petition of appeal as a respondent. 
(App. 94) 

The appeal from Order No. 3715 was heard by the Dis¬ 
trict Court on April 21,1952. The court rendered its opin¬ 
ion on July 17, 1952, holding that the requirements of due 
process had been met by reason of the hearing on remand 
ordered by it, and that the Commission’s Order No. 3715 
was a valid order, being based upon substantial evidence of 
record. (App. 104) 

A judgment affirming the Commission’s Order No. 3715 
was entered on August 14, 1952. 

Notice of appeal from the judgment was filed by the ap¬ 
pellant on the same day. (App. 114) 

STATEMENT OF POINTS 

1. The proceedings in Formal Case No. 383, before the 
Commission and Orders No. 3530 and 3715 issued in con¬ 
nection therewith, are void, for failure of the Commission 
to make the appellant a party to the proceeding, and to give 
it prescribed notice of complaint and investigation, and no¬ 
tice of hearing as prescribed by the provisions of Title 43, 
Secs. 408, 409, 410, 411, 414, 415, D. C. Code, 1940. 

2. The lower court erred in denying the appellant’s mo¬ 
tion for a summary judgment where it was established of 
record that Formal Case 383, involved matters adversely 
affecting the rights and property of the appellant, and it 
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had not been made a party to the proceeding by the Com¬ 
mission, nor given the opportunity to participate in the 
hearing held on February 2 and 14, 1949, from which was 
issued Order No. 3530, and which formed the basis in part 
for Order No. 3715. 

3. The lower court erred in remanding the appeals of the 
appellant and Capital Transit to the Commission for the 
purpose of permitting the introduction of evidence not per¬ 
missible under the limitations set forth in Title 43, Sec. 705, 
D. C. Code 1940. 

4. The Commission acted arbitrary, unreasonably and 
unlawfully, and prejudiced the appellant in failing to notify 
it that the Commission proposed at the hearing on remand 
to again receive evidence and consider the abandonment of 
the C-2 line, and the retention of the W-4 line extended to 
Pennsylvania and Alabama Avenues, Southeast, depriving 
the appellant of the opportunity of indicating the impact 
upon it by reason of the single rather than double extension 
of Capital Transit lines. 

5. The Commission acted unlawfully in permitting evi¬ 
dence to be introduced in the record at the hearing on re¬ 
mand, which clearly violated the restrictions laid down in 
Title 43, Sec. 705, D. C. Code 1940, and upon which it in part 
based its Order No. 3715. 

6. The Commission’s Order No. 3715 is void because it is 
based in part upon testimony taken at the original hearing 
on February 2 and 14,1949, where appellant was not made 
a party, or given notices of complaint or investigation and 
hearing and had no opportunity to hear and cross-examine 
the witnesses regarding their testimony, nor examine the 
exhibits which were introduced in evidence. 

7. The orders of the Commission issued in Formal Case 
No. 383, are void, first, because they contain finding of facts 
and conclusions essential to their validity, which are not 
supported by the record, and secondly, they do not contain 
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certain other finding of facts and conclusions, which are 
necessary in the legal promulgation thereof. 

8. The Order No. 3715 is void for failure of the Commis¬ 
sion to comply with the provisions of Title 44, Sec. 201, 
D. C. Code 1940, in establishing service competitive to that 
being rendered by the appellant, where there was no sub¬ 
stantial evidence of record showing that such service is 
necessary for the convenience of the public, or that the 
service of the appellant individually, or in combination with 
Capital Transit, is inadequate for the needs of the public. 

SUMMARY OF ARGUMENT 

l. The appeal of the appellant should have been sustained 
by the lower court and the motion for a summary judgment 
granted, when the finding of facts and conclusions con¬ 
tained in Order No. 3715, were returned to the court after 
the hearing on remand, establishing for the first time as a 
matter of record that the appellant had interests involved in 
Formal Case 383, before the Commission, and had not been 
notified of any complaint or investigation involving its 
service, schedules or fares, as required by Title 43, Sec. 408, 
409, 411, 414 D. C. Code 1940, and had not been made a 
party to the proceeding and given statutory notice of the 
hearing of February 2 and 14,1949, as required by Title 43, 
Sec. 410, D. C. Code, 1940. 

II. The Commission did not state in the notice for a hear¬ 
ing on remand that it proposed to again consider the aban¬ 
donment of the C-2 line as originally proposed by Capital 
Transit, on which subject the Commission had taken the evi¬ 
dence of Capital Transit Company, and ruled with respect 
thereto in Order No. 3530, and the appellant proceeded with 
its evidence as though the Commission was not again con¬ 
sidering this proposal, to its prejudice. 

m. Under the provisions of Title 43, Sec. 705, D. C. Code 
1940, the hearing on remand should have been limited to re¬ 
ceiving additional evidence upon (my subject related to the 
issues on said appeal concerning which evidence was im- 


properly excluded or upon which the record contained no 
substantial evidence. 

The Commission in again taking testimony regarding the 
abandonment of the C-2 line, and in introducing evidence in 
the record touching on matters not properly considerable at 
the hearing on remand in violation of said limitations, acted 
in an unlawful, unreasonable and arbitrary manner in de¬ 
privation of the rights of the appellant. 

IV. The Commission made certain finding of facts and 
conclusions in Order No. 3715 which are essential to its 
validity, e.g., that the W-4 line as established by said order 
would be “reasonably compensatory’’, the conclusion “that 
it shall promise to be compensatory within a reasonable 
length of time” being required by the provisions of Title 
43, Sec. 411, D. C. Code 1940, and which are not supported 
by the record. The orders appealed from are therefore 
void. 

V. Order No. 3715, is unlawful, arbitrary, unreasonable 
and capricious, because the finding of facts and conclusions 
are based in part on evidence received at the public hear¬ 
ing held before the Commission on February 2 and 14,1949, 
at which the appellant did not appear, having not been 
made a party to the proceeding nor given any notice of the 
same, and the appellant had no opportunity to hear and 
cross-examine witnesses, and to object to the testimony 
which they gave or to the exhibits which they introduced 
into the record. 

VI. The Commission failed to make a finding of fact or 
conclusion that the service rendered by the appellant indi¬ 
vidually, and in combination with Capital Transit, was in¬ 
adequate for the requirements of the public. Since the 
W-4 line as established by Orders No. 3530 and No. 3715 
will duplicate the combination service presently being ren¬ 
dered, before the Commission could create competitive serv¬ 
ice by the establishment of the W-4 line, such a finding or 
conclusion must have been made, and supported by sub¬ 
stantial evidence, which is lacking in the record. 
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VII. The Congress, in order to protect established lines 
of public utilities from competition, provided in Title 44, 
Sec. 201, D. C. Code 1940, that no competitive bus line shall 
be established without the prior issuance of a certificate by 
the Commission to the effect that such competitive line is 
necessary for the convenience of the public. The Commis¬ 
sion failed to issue such a certificate in establishing the W-4 
line, and the creation of it, in competition with the service 
of the appellant, is illegal. 

VUL The orders of the Commission are void, for they 
establish competitive service between the lines of the ap¬ 
pellant, and the W-4 line of Capital Transit, where there 
has been no substantial showing of record that such com¬ 
petitive service is necessary for the convenience of the pub¬ 
lic, as distinguished from a few people who want the con¬ 
venience of two different systems, the majority of whom 
testified they would patronize the W-4 line at infrequent 
and irregular intervals, if at all. 

ARGUMENT 

I. 

The Motion of the Appellant for a Summary Judgment 

Should Have Been Granted. 

The statute provides that proceedings before the Com¬ 
mission may be commenced in two ways. Sections 43-409, 
410, D. C. Code 1940, require that the Commission give to 
the public utility against whom a complaint has been made, 
notice that such complaint has been made, and ten days 
after such notice has been given, it must give ten days no¬ 
tice of the time and place for a hearing and investigation of 
the complaint. 

The second method is set out in Title 43, Section 414, 415 
and 416 of the D. C. Code 1940. It is provided that the 
Commission may make an investigation if it believes any 
rate or charge is unreasonable, or unjustly discriminatory, 
or that any reasonable service is not supplied. If, there¬ 
after, the Commission finds there are sufficient grounds to 
warrant holding a formal hearing it shall furnish the public - 
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utility interested with a statement of the matters investi¬ 
gated. Ten days after this notice, the Commission can give 
notice of a formal hearing as provided in Title 43, Section 
410, D. C. Code 1940. 

Under the procedure permitted, the Commission must 
first as a prerequisite to acquiring jurisdiction for a hear¬ 
ing, notify the public utility concerned that a complaint or 
investigation is being made, and second, not sooner than 
ten days thereafter, give it ten days notice of the time and 
place where it will hold a formal hearing. 

The procedures the Commission must follow in all mat¬ 
ters as a legislative creature have been specified by Con¬ 
gress. (Law creating the Public Utilities Commission as 
Amended, approved March 4,1913, 37 Stat. 974, ch. 150, § 8, 
par. 1, and Supplementary Related Acts, Title 43, D. C. 
Code, 1951 Ed.) It must act according to the powers 
granted. As a legislative creature the Commission pos¬ 
sesses no powers or other authority not expressly delegated 
to it. Patrick v. Smith, 60 App. D. C. 6, 45 F. (2d) 924. 

In the case of Chicago Pys. Co. et al. v. Commerce Com¬ 
mission, 336 Ill. 51,167 N. E. 840, the court said: 

“In creating such an administrative, the legislature, to 
prevent it being a pure delegation of legislative power, 
must enjoin upon it a certain course of procedure and 
certain rules of decision in the performance of its func¬ 
tions. It is a wholesome and necessary principle that 
such an agency must pursue the procedure and rules 
enjoined, and show a substantial compliance therewith, 
to give validity to its action.’’ 

The procedure laid down by Congress for the initiation 
of hearing involving public utilities, is neither complicated 
nor involved. Yet, the Commission in this case saw fit to 
abrogate the powers of Congress, and change the proce¬ 
dure. 

That the appellant is a public utility involved in this case 
can no longer be disputed or denied by the Commission. 

Notwithstanding this fact, the Commission has never 
taken any action making the appellant a party to Formal 
Case No. 383. 
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No complaint was ever made relative to the service of the 
appellant, nor has it received from the Commission to this 
time, a statement with respect to any charges against it 
which would have justified consideration by the Commis¬ 
sion of the establishment of competitive transportation 
service by Capital Transit. 

The appellant did not appear in Formal Case No. 383 
until after issuance and publication of Order No. 3530, and 
then only by its own action. 

Learning from the newspapers of the issuance of Order 
No. 3530, and immediately becoming concerned about the 
destructive impact that the proposed extension of Capital 
Transit into the territory which it had exclusively served 
since 1922, would have upon it, and having had no previous 
notice of the matter, the appellant proceeded in the only 
manner permitted by law, 1 and filed with the Commission in 
writing, an application for reconsideration. (App. 6) 

The application for reconsideration stated 11 specifically 
the errors claimed as grounds for such reconsideration.’ 72 

The appellant stated to the Commission that for nearly 
thirty years it had enjoyed the exclusive right to serve the 
area in the vicinity of Pennsylvania and Alabama Avenues, 
Southeast. This fact was well known to the Commission be¬ 
cause it had authorized the appellant to conduct the serv¬ 
ice. It related that in 1940, the appellant had initiated liti¬ 
gation against the Commission in the United States District 
Court for the District of Columbia with respect to the C-2 
line, 3 which had been extended from 32nd Street and Ala¬ 
bama Avenue to 36th and Alabama Avenue, but subse¬ 
quently dismissed the appeal when traffic studies conducted 

1 Title 43, Sec. 704, D. C. Code, 1940 Ed. 

2 Appellant’s application for reconsideration gave the following grounds as 
the basis for its action: (a) The order and proceedings are void for failure 
to give statutory notice to the applicant: (b) The order and proceedings are 
void for failure to make the applicant a party to the proceedings; (c) The 
proceedings axe void in that Order No. 3530 illegally sets up competitive 
service to the applicant’s, without the Commission having given the applicant 
an opportunity to take part in the proceedings resulting in the establish¬ 
ment of the same; (d) That the Order No. 3530, is illegal and coufiscatory, 
and deprives lie applicant of its rights and property without compensation 
or due process of law. (App. 6) 

3 Civil Action No. 15, 793. 
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by it indicated that with the C-2 line terminating at 36th 
and Bangor Streets did not, in the opinion of the appellant, 
deprive it of any passengers or revenue. (App. 4) 

Nor can the contention be disputed that the Commission 
was cognizant that the appellant was exclusively serving 
the area around 38th and Pennsylvania Avenue and vitally 
concerned about any extension of Capital Transit service 
in that area. On May 13,1948, the appellant, at the invita¬ 
tion of the Commission, took part in informal discussions 
dealing with a change of location for the C-2 line. (App. 5) 

Notwithstanding these facts, the Commission refused to 
grant the application of the appellant and it was forced to 
appeal for relief to the United States District Court as pro¬ 
vided by statute. 1 

The grounds of the appeal to the District Court were the 
same as those set forth in its application for reconsidera¬ 
tion to the Commission, for the requirement of the statute 
is that no public utility, corporation, or person affected by 
an order of the Commission, shall in any court urge or rely 
on any ground not set forth in its application. 2 

The Commission in the answer which it filed, admitted 
that the hearing before it in Formal Case No. 383 was with¬ 
out statutory notice to the appellant, its contention being: 
(App. 39, 40) 

“* * * that it was under no legal obligation to give 
specific notice to the petitioner of its intention to hold a 
public hearing in relation to the extension and im¬ 
provement of the bus service of the Capital Transit 
Company in Southeast Washington, and that the peti¬ 
tioner has no cause to complain that it did not receive 
a specific notice of such hearing.” 

The issue was thusly raised as to whether under the cir¬ 
cumstance existing in the case a legally constituted and 
valid proceeding could have been initiated by the Commis¬ 
sion without first making the appellant a party and giving 
it proper notice of the matters which the Commission pro¬ 
posed to consider. 

1 Title 43, Sec. 705, D. C. Code 1940 Ed. 

2 Title 43, See. 704, D. C. Code 1940 Ed. 
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The District Court in considering this issue, in its opinion 
of April 8, 1950, held: (App. 60) 

“It would seem impossible to determine whether the 
contention of W.M.&A. in the above regard are sound 
or otherwise in the absence of evidence bearing upon 
the question therein involved. The record is of course 
silent on the points involved in said contention of 
W.M.&A. for the obvious reason that W.M.&A. was not 
a party to the hearing and presented no testimony. ’ ’ 

The District Court resubmitted the case to the Commis¬ 
sion with directions “to permit W.M.&A. to introduce evi¬ 
dence concerning the extension of the C-2 line and the estab¬ 
lishment of the W-4 line.” *(App. 66) 

The Commission after considering the testimony offered 
by the appellant found that the “extension of the C-2 line 
from its present terminal at 36th amd Alabama Avenue to 
Pennsylvania Avenue, east of Alabama Avenue, would sub¬ 
stantially reduce the number of passengers, amd the reve¬ 
nue of W.M.&A., and would result to some extent in dupli¬ 
cation of service between the intersection of Pennsylvania 
amd Alabama Avenues and Commodore Barney Circle.” 1 

These findings and conclusions of the Commission estab¬ 
lished for the first time, as a matter of record, that the ap¬ 
pellant was a public utility with rights affected by the in¬ 
itiation of Formal Case No. 383 and the Commission’s sub¬ 
sequent Order No. 3530. 

When these findings were sent to the District Court it 
should have proceeded to sustain the appeal and vacate the 
Commission’s Order No. 3530, for failure of the Commis¬ 
sion to initiate the proceeding in Formal Case No. 383 as re¬ 
quired and prescribed by statute, 2 because the contention 
of the appellant that it was entitled to notice and hearing 
in Formal Case No. 383, had been sustained. 

The court’s authority was limited to an affirmance or re¬ 
versal of the Commission’s order. Peoples Telephone Co. 
v. Public Service Commission, (Kansas City Court of Ap¬ 
peals, 1945) 186 S. W. 2d 531. 

1 Order No. 3715 (App. 76). 

2 Title 43, Sec. 705, D. C. Code 1940 Ed. 



Instead of ruling on the appeal, the conrt passed an order 
supplanting Order No. 3530, with Order No. 3715, when as a 
matter of fact, Order No. 3715 only amended Order No. 
3530, and granted the appellant permission to file an 
amended petition of appeal setting forth the grounds of any 
objections it had to Order No. 3715. (App. 67) 

The appellant filed a motion for a summary judgment ad¬ 
vancing as the reasons for the granting of the motion, 'sub¬ 
stantially what it now contends. (App. 96) 

The motion for a summary judgment was denied by the 
court, without comment. 

The contention will probably be made by the Commission 
that the appellant was given an opportunity to present 
what evidence it desired, and it should not now complain 
that the matter was originally initiated by the Commission 
in disregard of the statute, and the denial to the appellant 
of due process. 

If this be so, then the appellant was maneuvered into a 
prejudicial position and by these tactics has been deprived 
of its right to know the exact purpose of the hearing, and 
to have a full and complete hearing with respect to these 
proposals. 

This court said in the case of Clarksburg-Columbus Short 
Route Bridge Co. v. Woodring, 67 App. D. C. 44, 89 F. (2d) 
788: 

“The right to notice and hearing is imperative in ju¬ 
dicial and quasi judicial proceedings. * • • The right 
is constitutional, and the deprivation of the citizen of 
his property without notice and an opportunity to be 
heard amounts to the taking of his property without 
due process of law (Const. Amend. 5).” 

Due consideration of the record of the hearing on re¬ 
mand, as well as the notice of hearing, about which more 
will be discussed later in the brief, will vividly point to the 
inescapable conclusion that the rights of the appellant have 
been prejudiced by the procedure followed by the Commis¬ 
sion and the court below, and that it has been denied due 
process, in the name of “public interest.” 
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*‘ The public interest cannot be invoked as justification 
for demands which pass the limits of reasonable pro¬ 
tection * * * .” Northern Pacific R. Co. v. North Da¬ 
kota, 236 U. S. 585, 59 L. ed. 735. 


The refusal of the District Court to dispose of the ap¬ 
pellant ’s appeal by deciding the issues and granting the mo¬ 
tion for a summary judgment, after the hearing on remand 
and the findings necessary for a decision had been made and 
referred to the court, has resulted in a topsy-turvy pro¬ 
ceeding. 

Although the statute expressly prohibits error being as¬ 
serted in any court not first set forth in an application for 
consideration addressed to the Commission, 1 the court 
below by failing to decide the issues raised by the appeal 
of the appellant and by practically ordering the appellant 
to amend its petition of appeal, has injected into the case 
issues which previously were not a part of it. 

The Capital Transit, who had first appeared in the appeal 
as an appellant, filed an answer to the amended complaint, 
and is now before this court as an appellee, defending the 
validity of the Commission’s orders, which it had at first 
attack. 

This situation would not prevail had there been strict ad¬ 
herence to the provisions of the statute regulating proceed¬ 
ings arising from appeals taken from the Commission’s 
orders. 


The motion for a summary judgment should have been 


granted. 


II. 


The Notice of the Commission for the Hearing on Remand Did 
Not Properly Apprise Appellant Regarding the Matters to 
be Considered. 


The Commission’s Notice of Hearing on Remand did not 
inform the appellant that the Commission proposed to 
again consider the recommendation of Capital Transit that 
the C-2 line be abandoned. 


i Title 43, Sec. 704, D. C. Code, 1940 Ed. 
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Capital Transit had not asserted in its appeal that it had 
been deprived of an opportunity to present evidence re¬ 
garding this recommendation at the hearing held on Feb¬ 
ruary 2 and 14,1949. 

Its contention was that it did not receive notice and did 
not have the opportunity to present evidence regarding the 
extension of the C-2 line, which had been ordered by the 
Commission, 1 and that findings essential to a valid order 
had not been made by the Commission. (App. 33) 

The appellant was prejudiced by the failure of the Com¬ 
mission to give it proper notice that the abandonment of 
the C-2 line was to be considered by it. Capital Transit at 
the hearing on remand also contended the notice was de¬ 
fective. (App. 155, 401) 

The appellant, in conjunction with Capital Transit, had 
prepared to present evidence at the hearing on remand 
dealing with the allegations which formed the basis of its 
appeal and had conducted a house to house survey to 
factually determine what effect the extension of the C-2 and 
W-4 lines to Fairfax Village would have upon its revenues. 

This was an arduous task and involved the interrogators 
making calls at 1426 homes in the Fairfax Village area, and 
completing 1189 interviews. (App. 166, 184) 

Neither the appellant nor the Capital Transit solicited 
and compiled any statistical data about the effect the estab¬ 
lishment of the W-4 line to Fairfax Village would have on 
the appellant, should the proposed extension of the C-2 line 
be abandoned and a choice of both Capital Transit lines not 
be available at Pennsylvania and Alabama Avenues. 

The finding of the Commission after the hearing on re¬ 
mand was that the W-4 line extension would have little 
financial effect upon the appellant because the Commission 
found that such extension would only * 1 produce the neg¬ 
ligible loss of $145 in revenue per year” (App. 91), while 
the annual gain to Capital Transit from the W-4 route ex¬ 
tended to Fairfax Village, would be $1512.86. (App. 87) 
The appellant’s witness Chew had testified the loss would 


l Order No. 3530. 
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be $1200.00. This figure was disregarded by the Commis¬ 
sion because of what it said was tbe “incompleteness and 
inconsistencies of tbe survey.” (App. 81) 

In the course of the hearing on remand, when counsel for 
the Commission was straining every fiber to discredit the 
results shown by the survey, the Commission was asked on 
two occasions to participate in developing information 
which would determine if there would be any loss of reve¬ 
nue to the appellant from the two extensions of Capital 
Transit, but refused to take part in the surveys. (App. 263, 
264, 275) The energies of its staff were directed entirely to 
means by which to destroy the effects of the survey. 1 

The surveys were “unique and new” to the staff engineer 
for Capital Transit and the witness Chew. (App. 280, 282) 
The Commission, if it knew of a better and more accurate 
way to have developed the information shall have partici¬ 
pated in the survey as it has done in other cases. (App. 
281, 452) Not having come forth with a better or more ac¬ 
curate survey, it should not now be permitted to complain 
that the one conducted was inaccurate or incomplete. 

The loss of revenue estimated by the witness Chew was 
reduced by the Commission’s staff witness McElfresh in re¬ 
jecting from his consideration of the amount thereof, cer¬ 
tain survey cards which he said contained inaccurate or in¬ 
complete information. Ironically enough, the Commis¬ 
sion’s expert was rejecting survey cards because the desti¬ 
nation stated was Anacostia, yet he was unable to state 
for the record where Anacostia was located. (App. 464) 
There can be no question that the W-4 line as ordered op¬ 
erates to Anacostia. 

However, the Commission accepted the testimony of its 
staff member regarding the survey, and what it allegedly 
proved, in preference to that of the experts for the ap¬ 
pellant and Capital Transit. 

Assuming that the amount of revenue the survey showed 
the appellant would annually lose from the establishment 
of the W-4 line in competition with it, would be $145.00, as 

i See testimony of Commission’s -witness, beginning App. 424. 
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found by the Commission, under Order No. 3715, bow much 
of the $12,827.86 loss the Commission found the appellant 
would suffer by the extension of the C-2 line to Fairfax Vil¬ 
lage, would be added to the loss of $145.00 from the estab¬ 
lishment of the W-4 line is not known. 

How many of the passengers who made up the $12,827.86 
estimated loss in revenue to the appellant from the C-2 line 
if extended, will now use the W-4 line extended, since the 
C-2 line was abandoned, is an unanswered question. That 
many of them would is beyond peradventure. 

The Capital Transit in its answer to the amended appeal 
of the appellant, frankly and quite honestly admits “that 
the extension of the W-4 line to Pennsylvania Avenue would 
make it possible for persons travelling between Fairfax Vil¬ 
lage and Barney Circle to use a combination of the facilities 
on the W-4 line and existing C-2 line in competition with 
the existing lines of Petitioner between the seme points.” 
(App. 95) 

The Commission also expects this situation to develop, 
and from all indications planned it that way, because it 
found in Order No. 3715: (App. 91) 

s 

“8. The operation of the W-4 line as proposed by Cap¬ 
ital Transit Company from Bolling Field to the pro¬ 
posed terminal at 36th Street and Alabama Avenue, if 
extended from the proposed terminal at 36th and Ala¬ 
bama Avenue to the intersection of Pennsylvania and 
Alabama Avenues, Southeast , would constitute a peri¬ 
pheral cross-town line connecting the shopping and 
business center near Fairfax Village with certain resi¬ 
dential areas of Southeast Washington and Bolling 
Field, and is necessary to meet the transportation re¬ 
quirements of such areas. Such a line would serve as 
a feeder line to the radial lines terminating at Com¬ 
modore Barney Circle and other radial lines of South¬ 
east Washington terminating in downtown Washing¬ 
ton” (Italics supplied) 

The situation might well be that most, if not all, of the 
appellant’s passengers who stated on the survey that they 
would use the C-2 line if extended, will now use the W-4 
line as established by Order No. 3715. 


The information necessary to have determined the exact 
number of the appellant’s passengers who will employ the 
W-4 line as a means to reach Commodore Barney Circle and 
downtown Washington was not obtained because the appel¬ 
lant had no way of knowing that the Commission at the 
hearing on remand proposed to reverse its position and au¬ 
thorize the abandonment of the C-2 line, while maintaining 
that position with respect to the establishment of the W-4 
line to Fairfax Village. 

By failing to give the appellant proper notice and to fully 
inform it, regarding its intentions, the Commission deprived 
the appellant of the opportunity to develop just how much 
additional loss of revenue it would suffer from this compe¬ 
tition. 

Confiscation of the appellant’s rights and property and 
the destruction of its business might well result from the 
establishment of the W-4 line as a competitor. 

Under the circumstances, the hearing on remand was 
manifestly unfair. 

The Supreme Court in the case of Interstate Commerce 
Commission v. Louisville & N. R. Co., 227 U. S. 88, 57 L. ed. 
431, held: that administrative orders which are quasi ju¬ 
dicial in character, are void if a hearing is denied, or if 
granted, was inadequate or manifestly unfair. 

The Commission by ignoring statutory requirements at 
the outset of the proceeding, thereby forcing the appellant 
to start play near the end of the game, has deprived it of 
due process. 

The Supreme Court in the case of Morgan v. U. S., 304 
U. S. 1, 82 L. ed. 1129, said: 

“The requirements of fairness are not exhausted in the 
taking and considering of evidence but extend to the 
concluding as well as the beginning and intermediate 
steps.” 

See: West Ohio Gas Co. v. PUC, 294 U. S. 63, 79 L. ed. 

761; State of Washington ex rel. Oregon Railroad 
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and Navigation Co. v. Fairchild, 224 U. S. 510, 56 
L. ed. 863. 

The appellant respectfully submits that on this ground 
alone Order No. 3715 of the Commission is void. 

XXX# 

The Hearing on Remand Before the Commission Was Beyond 

the Scope Permitted by Statute. 

It is the contention of the appellant that the hearing on 
remand before the Commission was beyond the scope per¬ 
mitted by statute and, that therefore, Order No. 3715, which 
depends on this hearing in part for the evidence to support 
its findings and conclusions, is invalid and unlawful. 

Title 42, Sec. 705, D. C. Code 1940 Ed., provides: 

4 * # * • Any such appeal shall be heard upon the record 
before the Commission, and no new or additional evi¬ 
dence shall be received by the said court. The said 
court , or any justice or justices thereof, before whom 
any such appeal shall be heard, may require and direct 
the Commission to receive additional evidence upon 
arny subject related to the issues on said appeal con¬ 
cerning which evidence was improperly excluded in the 
hearing before the Commission or upon which the rec¬ 
ord may contain no substantial evidence. * * * ” (Italics 
supplied) 

Since it was not contended in either the appeal filed by 
Capital Transit or the appellant that the Commission had 
improperly excluded any evidence during the hearing held 
on February 2 and 14, 1949, the matter could only be re¬ 
submitted by the District Court to the Commission for the 
purpose of taking testimony relative to issues raised by the 
appeal upon which the record contained no substantial tes¬ 
timony. 

Capital Transit had based its appeal on the ground that 
(1) the Commission gave it no notice prior to the original 
hearing that; (2) that it intended to consider the extension 
of the C-2 line and the establishment of the W-4 line ex- 
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tended to a point not recommended or proposed fey Capital 
Transit, and, (3) that it had the right to abandon the C-2 
line since it was not compensatory. (App. 29) 

Whether the record of the hearing of February 2 and 14, 
1949, supports Capital Transit’s contentions, is unimpor¬ 
tant to the proposition being advanced by the appellant. 

Actually, at this stage of the case, the only issues on 
which there was no substantial testimony in the record, 
were those raised by the appellant. (App. 121 through 151) 
In any event, had the statute been followed, the hearing 
on remand would have been limited to the reception of evi¬ 
dence dealing with the contentions of the appellant and 
Capital Transit. 

In other words, the Commission should have been di¬ 
rected by the District Court to permit Capital Transit to 
offer evidence about the C-2 extension and the W-4 line 
established to a point beyond that proposed by Capital 
Transit, and the appellant permitted to offer evidence show¬ 
ing that it was a necessary party to the initiation of the • 
proceeding because it was adversely affected by the exten¬ 
sion of C-2 and W-4 lines to Fairfax Village, and for no 
other purpose. 

What the court actually did was to resubmit the proceed¬ 
ing to the Commission to afford it the opportunity to give 
consideration to the making of such findings of fact of the 
character referred in the contention of Capital Transit 
as it might deem prudent in the circumstances (App. 66) 
and with directions to permit the appellant to offer evi¬ 
dence concerning the extension of the C-2 line and the estab¬ 
lishment of the W-4 line. The Court also directed that Cap¬ 
ital Transit be permitted to offer in evidence testimony 
with regard to the purposes which it did not have an oppor¬ 
tunity to introduce in the prior hearing. (App. 68) 

The notice of the hearing on remand stated that the 
hearing would be held “Upon the matters involved in For¬ 
mal Case No. 383 and upon such matters as directed by the 
Court . 9 9 No mention was made of the abandonment of the 
C-2 line. (App. 119) 
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At the beginning of the hearing on remand connsel for 
the appellant addressed the Commission and raised the 
question about the scope of the hearing. 1 

The appellant later in the hearing again objected to the 
scope of the hearing. (App. 254, 378) Counsel for the Com¬ 
mission insisted that the public witnesses have a right to be 
heard. (App. 413) 

The Commission permitted witnesses to testify regarding 
extension of the C-2 line and W-4 line to Bradbury Heights 
a distance of one and one-half to two miles from Fairfax 
Village. (App. 398) It permitted witnesses to testify about 
the Capital Transit weekly pass and that it could not be 
used on the lines of the appellant and other matters not ger¬ 
mane to the issues. (App. 296, 297, 405) 

The Capital Transit was permitted to offer a proposal 
not made before, to change the terminal of the C-2 line from 
36th and Alabama to Branch Avenue and Alabama, to 
which the appellant objected. (App. 257, 285) 

i (App. 155): 

Mr Donovan: I understand today that it is intended to permit various 
persons who are here allegedly in the public interest to testify regarding 
this matter. 

% “Now, whether they are going to testify to things previously testi¬ 
fied to, whether their testimony is going to be repetitious, I do not know; 
but I would like to state at this time on behalf of my client and I 
would like to preserve my right to object to any testimony being given 
here today by any party in interest, whether it is CJapital Transit or 
the public who appears, which in any way violates the language of 
sections 43-705 of the Code. 

“If the Commission will permit me to reserve the objections to that 
testimony we can now proceed.’’ 

From page 12 Hearing on Remand 

“Mr. Harrison: Of course, if the Commission please, the Order as I 
understand it, and I gather from the conference yesterday with Judge 
McLaughlin, was primarily to permit W. M. & A. to hear and now be 
given the opportunity to cover and present any testimony in support of 
the issues that Mr. Donovan just stated and so far as I believe and am 
concerned I think any issues that might arise in this proceeding as a 
result of this because I do not think that it was the intention of the 
Court to narrow this Commission’s proceeding here to a very few lim¬ 
ited questions. I think that the public interest goes beyond the state¬ 
ment of a few questions that counsel might suggest. 

Mr. Donovan: Do I understand that counsel for the Commission is 
now contending that this is a new hearing? 

Mr. Harrison: No, I do not. 

Mr. Donovan: Or are you contending that this is a hearing beyond 
the scope of Section 43-705 of the Code? 

Mr. Harrison: I do not. 

I contend that Section 43-705 covers the public interest and I say 
that the public interest is not limited to a few questions.’’ 


« 
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All of these matters were improperly considered and the 
testimony taken by the Commission on them, form the basis 
for most of the findings and conclusions reached by the 
Commission in its Order No. 3715. 

The order is therefore unlawful. 

IV. 

The Record Does Not Support Certain Findings and Conclu¬ 
sions of the Commission's Orders Which Are Necessary 
for Their Validity. 

1. The finding by the Commission that there is no direct 
public transportation between the residential and shopping 
areas of the northern portion of Southeast Washington and 
other residential and shopping areas and government in¬ 
stallations of Southeast Washington and that there is need 
for such service is not supported by substantial testimony. 

Contrary to the finding of the Commission, the record 
shows that there is direct service between Pennsylvania and 
Alabama Avenues, and the shopping area contiguous to 
Pennsylvania and Minnesota Avenues where the only Bank 
in the vicinity is located- (App.-29£$=. ^©/ 3 ?6/ t P7S') 

The record further shows that there is combination serv¬ 
ice from Fairfax Village to Naylor Gardens, the only other 
shopping center mentioned in the record. (App. 167) 

Furthermore, the record discloses, all of the Govern¬ 
ment installations referred to in the record can be reached 
by the combination service. (App. 167, 473) 

The Commission in Order No. 3715 found that to reach 
these installations or shopping centers, a long and circuitous 
route is required, necessitating the use of one or more 
transfers between the lines of the appellant and the Cap¬ 
ital Transit. (App. 90) 

But, the record is barren of any testimony with respect 
to the difference in length of the W-4 line and the combi¬ 
nation lines to the shopping centers and the Government 
installations named in the record. 

In Interstate Commerce Commission v. Louisville & N. R. 
Co., supra, the Supreme Court clearly enunciated the doc- 


trine that a regulatory body cannot pass an order which de¬ 
pends for facts not proven at a hearing, holding i 1 

‘ ‘1. Bnt the statute gave the right to a full hearing, and 
that conferred the privilege of introducing testimony, 
and at the same time imposed the duty of deciding in 
accordance with the facts proved. A finding without 
evidence is arbitrary cund baseless. And if the Gov¬ 
ernment’s contention is correct, it would mean that 
the Commission has a power possessed by no other of¬ 
fice, administrative body or tribunal under our Gov¬ 
ernment. It would mean that where rights depend 
upon facts, the Commission could disregard all rules 
of evidence, and capriciously make findings by admin¬ 
istrative fiat. Such authority, however beneficiently 
„ exercised in one, could be injuriously exerted in an¬ 
other, is inconsistent with rational justice, and comes 
under the Constitution’s condemnation of all arbitrary 
exercise of power.” (Italics supplied). 

2. The Commission in Order No. 3715 was critical of the 
fact that persons using the combination service must trans¬ 
fer but the record does not indicate that there is anything 
unusual about transfers being used for travel in the Dis¬ 
trict. No doubt this fact furnished the incentive for the 
conclusion reached by the Commission that the establish¬ 
ment of the W-4 line to Pennsylvania and Alabama Ave¬ 
nues was in the “public interest”. Nothing else in the 
record supports this conclusion. 

It has generally been recognized by the courts that the 
inconvenience of an extra transfer in travelling between 
various points in a city the size of Washington is not of it¬ 
self unreasonable, and should not form the basis for order¬ 
ing the establishment of competitive service to abolish the 
need for transferring. 

The staff engineer of Capital Transit, Dean Locke, testi¬ 
fied 2 that transfers are a common incident of travel in Wash- 

1 At page 91 of the Court’s opinion. 

a From page 786 of record: 

Q. Do you have many destinations, we will say, based upon your 
studies of this kind conducted in the past in Washington, where persons 
travelling comparable distances, say from Fairfax Village to the Naval 
Eesearch Laboratory, are required to transfer more than once to reach 
their destination f 
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ington, and that there are many destinations, in travelling 
comparable distances as those between the shopping centers 
and Government installations in Southeast and Fairfax Vil¬ 
lage, where passengers are required to transfer more than 
once to reach their destination. The witness Chew for the 
appellant, also stated that transfers were a common inci¬ 
dent of travel in Washington. (App. 260) 

The appellant concedes that the route which persons must 
follow when travelling between Anacostia or Congress 
Heights and Fairfax Village now requires them to transfer 
between the lines of the appellant and Capital Transit Com¬ 
pany, and that the route may be slightly more circuitous 
than the proposed W-4 line. But, inconvenience alone to 
the public does not justify the creation or establishment of 
competitive service. 

In Puget Sournd Traction L. & P. Co. v. Public Service 
Comm., 100 Wash. 329, 170 P. 1014, a similar order of a 
state commission required direct service to downtown Se¬ 
attle points in lieu of service by transfer. No finding was 
made by the Commission that the service was inadequate 
except as to the necessity for transfer. The Court held the 
order void as unreasonable, saying: 


1 ‘Viewing these facts, it seems to us that the order com¬ 
plained of is unreasonable. The only reason given is 
the inconvenience of the patrons of the Twenty-Third 
Avenue line north of Madison Street. Residents of out¬ 
lying districts of large cities must anticipate some in¬ 
convenience in reaching the business section of the city. 
Every cross town line cannot be made a trunk line giv¬ 
ing direct and quick service. Residents of such cities 
are likely to encounter some inconvenience in travelling 
from one portion of the city to another, and the mere 
change of cars at some transfer point is not such an 
inconvenience as will necessitate a change of operative 
conditions under the circumstances here shown.” 


The Court in that case cited with approval three earlier 
cases to the effect that transfer requirements were not an 
unreasonable inconvenience to the public. McGilvra v. Se- 
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attle Elec. Co., 61 Wash. 38, 111 P. 896; Eeidigger v. Metro¬ 
politan St. Ry. Co., 142 Mo. App. 335, 126 S. W. 990; Peo¬ 
ples ex rel Lintign v. Brooklyn Heights R. R. Co., 69 App. 
Div. (N.Y.) 549, 75 New York Supp. 202; affirmed, 172 NY 
90, 64 N.E. 788. In Effenberger v. Omaha & C. B. St. Ry. 
Co., 150 Neb. 13, 33 N. W. 2d 296, it was recently held that 
the requirement of a transfer in travelling between outly¬ 
ing areas and downtown areas of metropolitan centers is 
not of itself a controlling factor in determining public con¬ 
venience in or necessity for a duplicate through service. 

The court said at p. 299: 

“Transfers are necessary in moving the public in 
heavily populated points.’’ 

3. Title 43, Section 411 of the D. C. Code, 1940 Ed. pro¬ 
vides that the Commission may investigate and order 
“reasonable extension or extensions of lines or service that 

shall promise to be compensatory within a reasonable time 

♦ * 

The Commission did not make such a finding in Order 
No. 3530 saying: (App. 21) 

“ • • • The use of patronage of such cross-town service 
[W-4] is not estimated in the record and will be known 
only after a trial period of the proposed service.” 

The failure to make such finding with respect to the C-2 
line was one of the grounds of error on appeal advanced 
by Capital Transit to the District Court. 

No doubt, this was one of the things that the Court re¬ 
ferred to in the opinion and order of April 8, 1950, when 
it held it was resubmitting the matter to PUC to afford 
it the opportunity to make “findings of fact of the character 
referrred to in the contention of the Capital Transit.” 
(App. 66) 

The Commission in Order No. 3715 corrected its former 
omission, and found and concluded that the establishment 
of the W-4 line to Pennsylvania and Alabama Avenues 
“will be reasonably compensatory.” (App. 93) 
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In the first place, this particular conclusion does not 
follow the language of the statute. 1 

There is a vast difference between a line which “will be 
reasonably compensatory ’ ’, and one 11 that shall promise to 
be compensatory within a reasonable length of time.” 

But the phraseology employed in this finding by the Com¬ 
mission is not as important as the lack of evidence in the 
record to support the finding. 

The Commission in Order No. 3530 conceded there was 
no evidence on this score at the hearing of February 2 and 
14, 1949. 

The record of the hearing on remand discloses that the 
witness, McElfresh, a staff member of the Commission, 
used the survey cards as the basis for the statement that 
the annual gain to Capital Transit from extending the 
W-4 line from 36th and Alabama Avenue to Pennsylvania 
and Alabama Avenues would be $1512.86. (App. 448) 

The record contains not a scintilla of evidence about the 
cost of such extension. How, then, could the Commission 
have reached the conclusion that the W-4 line “will be 
reasonably compensatory”. The only testimony developed 
along this line, was given by J. E. Heberle, a witness for 
the Capital Transit at the original hearing, when he said 
that additional revenue brought in by the establishment 
of W-4 line as proposed by his company would be less than 
the cost of the extra operation. (App. 134) 

While the record on remand was overburdened with 
testimony about the cost of extending the C-2 line, not a 
modicum of testimony was offered or received by the Com¬ 
mission on the exact cost of establishing the W-4 line. 

The Capital Transit considered the cost of establishing 
the W-4 line to 36th and Alabama Avenue as a part of the 
“package” proposal made by it. No breakdown of the 
anticipated expense or revenue was placed in the record. 
(App. 272) 

The witness for Capital Transit had stated that the 
C-2 extension would cost the company $21,758 per year. 
(App. 268) 


l Title 43, Sec. 411 D. C. Code 1940. 
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The staff witness for the Commission, by eliminating 
every item of cost for administration, general superin¬ 
tendent and overhead, and by insisting that only one bus 
would be necessary for the extension, and not two as 
Capital Transit claimed, concluded that the cost for the 
C-2 extension would be $1538.00 per annum. (App. 87, 844) 

Since the absolute minimum for expense had been 
allowed by the Commission’s witness for the C-2 extension, 
it can fairly and within the bounds of logic, be assumed 
that as the extension was the same in all particulars for 
the W-4 and C-2 lines, the absolute minimal cost of opera¬ 
tions for the W-4 extension would be $1538.00 per annum. 
This witness testified that he found the annual gain from 
such extension would be $1512.86. (App. 448) Therefore, 
it would appear that rather than the W-4 line being 
“reasonably compensatory”, there would be an annual 
operating loss of $25.14, plus, for the W-4 line extension. 

But, apart from the loss indicated by this method of 
determination, the record is sterile insofar as the overall 
cost of establishing the W-4 line is concerned. Only one 
witness hazarded a guess as to the amount of revenue that 
will be derived annually from the establishment of this 
line. This is quite understandable when it is realized that 
not one witness from any other area to be served by the 
W-4 line, appeared to testify at either hearing and no one 
appeared from any of the government installations, so fre¬ 
quently referred to in the Commission’s findings, seeking 
the establishment of the W-4 line. 

Under these facts, what is the basis for the Commission 
concluding that the establishment of the W-4 line is in the 
“public interest” and would be “reasonably compensa¬ 
tory?” 

The Commission should be required to spell out by line 
and page from the record, where the evidence used as the 
basis for the validating findings and conclusions was 
obtained. 

The authority to fix rates and require adequate service, 
is similar to the authority granted by the statute to require 
extensions and is not an unqualified delegation of legisla- 
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tive power to be exercised solely in the discretion of the 
Commission. If Title 43-411 of the D. C. Code does attempt 
to confer such discretion upon the Commission, it would 
be unconstitutional as a delegation of legislative power. 
Wichita P. <£ Lt. Co. v. PMic Utilities Commission, 260 
U. S. 48, 67 L. ed. 124. 

On the contrary, the authority granted by such statute in 
each case is subject to certain standards specified in the 
statute as conditions to the exercise of the authority. The 
findings required by the statute before exercise of the 
authority conferred are “quasi-jurisdictional” in character 
and must be made and supported by the evidence of record 
before the Commission in order that any such exercise of 
authority shall have statutory and constitutional validity. 
Morgan v. United States, 298 U. S. 468, 80 L. ed. 1288; 
United States v. Chicago, M. St. P. & P. R. Co., 294 U. S.’ 
499, 79 L. ed. 1023; United States v. Baltimore & 0. R. Co., 
293 U. S. 454, 79 L. ed. 587; Florida v. United Stales, 2821 
U. S. 194, 79 L. ed. 291; Interstate Commerce Commission 
v. Louisville & N. R. Co., supra. 

4. The Commission also found in Order No. 3717 that: 
(App. 92) 

“Operation of the W-4 line would increase traffic to 
some extent over the lines of W.M. •& A. and would in¬ 
crease the revenues of both companies.” 

The Commission considered that this finding was neces¬ 
sary to overcome the contention of the appellant that the 
establishment of the W-4 line as ordered, amounted to con¬ 
fiscation of its property and rights. 

But the Commission literally picked this finding “out of 
the air.” 1 

l At the first hearing, J. E. Heberle, a witness for Capital Transit, testified 
as follows: (App. 135) 

• 

Commissioner Lauderdale: Do I understand you to say that you do not 
expect this extension to generate any more passengers than are presently 
using the service in one way or another 1 

The Witness: That expresses very clearly what I have been trying to 
say. I have not given any consideration to any such extension of busi¬ 
ness and I do not believe that it will be of any major importance. 
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The appellant’s traffic manager testified on cross- 
examination, that the extension of the W-4 line to Fairfax 
Village would take away more business than it would bring, 
and would deprive the appellant of revenue. (App. 224, 
480) 

The staff engineer for the Capital Transit testified that 
the W-4 line would not be attractive to residents of Fairfax 
Village. (App. 270) 

The only testimony in the record which could possibly 
support this finding, came from Mrs. Morris, a non-resident 
of the area affected by the hearing. (App. 311) 

Her testimony was entitled to no weight. She did not 
possess the qualifications necessary to permit her to give 
expert '.testimony, although counsel for the Commission 
tried to qualify her on the ground that she taught mathe¬ 
matics at George Washington University. Over the ob¬ 
jections of counsel for Capital Transit and the appellant 
she was permitted not only to give opinion evidence, but 
to put into the record evidence which was rank hearsay. 
(App. 313) 

Evidence of the character of that given by Mrs. Morris 
should have been disregarded. 

Facts and circumstances must not be considered which 
should not legally influence the conclusion. Morgan v. U. S., 
298 U. S. 468, 80 L. ed. 1288. 

6. The Commission also found: (App. 89) 

‘‘The area adjacent to Alabama Avenue, between the 
intersection of 36th Street and Alabama Avenue, 
Southeast, is without public transportation service 
and there is a need for such services in the said areas.” 

The appellant seriously doubts the accuracy of this find¬ 
ing, which is used by the Commission to substantiate its 
finding that the service of the W-4 line as established by 
Order No. 3715, is in the public interest. 

The distance in controversy is approximately three- 
tenths of a mile. One side of Alabama Avenue for this 
distance is unimproved, and is used as a park. (App. 398, 
322, 324) 
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The Commission would try and convince the court that 
three blocks is too great a distance to walk. 

The record will disclose that appellant’s busses operate 
over Alabama Avenue betwen Pennsylvania ‘Avenue and 
36th Street, without pick-up and discharge privileges. 
(App. 202, 203) 

The restriction wag placed on this line, so that it could 
not compete with Capital Transit west of Pennsylvania 
Avenue. 

The service has been there a long time prior to the hear¬ 
ing in Formal Case No. 383, but heretofore the Commis¬ 
sion apparently did not feel that it was needed. At least, 
not to the extent that it would authorize the appellant to 
render the service. It would appear from this fact alone? 
that the Commission is employing a very thin excuse to 
establish competitive service, which is not warranted by 
the facts or justified by the record. 

As the court said in the case of United Fuel Gas Co. v. 
Public Service Commission, 103 W. Va. 306, 138 S.E. 388, 
52 A.L.R. 1104: 

<' 

“The intervenor is fully equipped to render the serv¬ 
ice, is in the field with all necessary connections, and 
is ready and willing to serve its customers. Why 
duplicate the service to the ruination and destruction 
of the intervenor and its property.” 

Why didn’t the Commission allow the appellant to render 
this service? In the answer to this question lies the crux 
of the reason for the Commission directing the establish¬ 
ment of competitive service, which Capital Transit did not 
seek, but which was forced upon it. (App. 95) 

The establishment of the W-4 line in competition with 
the appellant’s lines, is neither warranted by the record, 
nor the law applicable to the matter, and the orders of the 
Commission are unlawful. 
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V. 

Order No. 3715 Is Unlawful, Arbitrary Unreasonable and Ca¬ 
pricious, and Is in Part Based Upon Testimony Taken at 
tbe Hearing Held February 2 and 14, 1949, to Which the 
Appellant Was Not a Party, Did Not Participate in the 
Same, and Had No Opportunity to Cross-Examine the 
Witnesses. 

The validity of the Commission’s Order No. 3715, is de¬ 
pendent in part on the record made at the hearing of Feb¬ 
ruary 2 and 14, 1949, when witnesses, many of whom were 
not under oath, gave testimony, and exhibits were intro¬ 
duced and received in evidence. The appellant did not 
appear and did not have the opportunity to examine these 
exhibits and cross-examine the witnesses. 

In making its finding of facts in Order No. 3715 the Com¬ 
mission stated that they were based: (App. 92) 

1 * From the evidence of record in the original proceed¬ 
ing and that on remand, # * 


Congress by spelling out the exact procedure to be fol¬ 
lowed by the Commission in order to obtain jurisdiction 
over a public utility for the purposes enumerated in Title 
43, Sec. 408, 411 and 414, D. C. Code 1940 Ed., was attempt¬ 
ing to safeguard and protect a public utility from such an 
attack upon its economic life as has been launched against 
the appellant by the Commission. 

Counsel for the appellant anticipated that the Commis¬ 
sion might attempt to use the record in the original hear¬ 
ing to bolster the record on remand, which was devoid of 
substantial evidence supporting the establishment of the 
W-4 line, and objected to it. 1 


l From pages 579, 580 of the record: 

Mr. Donovan: I don’t -withdraw my objection to the nse of any evi¬ 
dence which was obtained in connection with the prior hearing. I main¬ 
tain that this record must stand up upon its own, and the results of the sur¬ 
vey made over a year ago are not a part of this record on remand. I 
object to it. 

Commissioner Spencer: The objection is overruled. It appears that the 
witness stated, with regard to a survey on February 7 [2], 1949: 

“Answer: 45, as stated on page 179 of the record.” 

Now if that may be clarified, I would appreciate it. 
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The Commission should not be permitted to bind the 
appellant by a record which it had no part in making, and 
establish competitive service based on evidence obtained 
at a hearing to which it was not a party, and could neither 
hear nor question the witnesses. 

If, as the Commission contends, the appellant has become 
a party in Formal Case No. 383, by reason of its appeal, 
by participating in the hearing on remand, and in present¬ 
ing evidence merely to prove its interest in Formal Case 
No. 383, as a public utility affected thereby, it has been 
forced into a prejudicial position, and has been deprived 
of its right to a full and complete hearing, and denied the 
opportunity to cross-examine all witnesses who have testi¬ 
fied in the case. 

The right to a hearing embraces not only the right to 
know the claim of the opposing party but to meet them. 
Morgan v. United States, 304 U. S. 1, 82 L. ed. 1129. 

VL 

The Commission Did Not Find in the Orders Appealed From. 
That the Service of the Appellant Was Inadequate, Which 
Was Necessary to Give Legality to the Establishment of 
the W-4 Line. 

The Commission failed to make findings of fact that the 
bus service being rendered by the appellant was in any 
particular inadequate, or that the combination service of 
the appellant and the Capital Transit was not adequte for 
the requirements of the public and Order No. 3715 is void. 

The appellant by serving the area at Pennsylvania 
Avenue and Alabama Avenue for thirty years, had in 
effect, obtained an indeterminate permit from the Com¬ 
mission to serve that area, free from competition, so long 
as its service was adequate for the public needs. And by 
* 1 public needs ’’ is not meant the questionable needs of a 
few contentious and complaining residents of a particular 
area, but the needs of the general public. 

In West Suburban Transp. Co. v. Chicago <& W. T. Ry. 
Co., 309 Ill. 87, 140, N. E. 56, the court said primary con¬ 
sideration is the convenience and necessity of the public. 
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Whether public convenience and necessity require the 
establishment of a new transportation facility is not deter¬ 
mined by number of individuals who ask for it. The public 
must be concerned as distinguished from any number of 
individuals. 

The statements of various citizens at the hearing on 
February 2 and 14, 1949, were eulogistical in their expres¬ 
sions on the quality of the service rendered by the 
appellant. 

In fact, in comparing the services of the two companies 
referring to the service of the appellant, Mrs. Morris, one 
of the witnesses, said: (App. 142) 

<<• • • The service they now enjoy * # • is better 
than any which Capital Transit would be likely to 
provide for many years, if ever.” 

The courts have nearly uniformily held that a common 
carrier even though its service is inadequate, should not 
be subjected to competition until it had been afforded an 
opportunity to make its service adequate. 

Even though the statutory requirements relating to the 
hearing had been met by the Commission, before an order 
establishing competition by Capital Transit would be valid, 
it must have been shown that appellant’s present facilities 
were inadequate and could not be made adequate, after it 
had been given reasonable opportunity to do so. 

In the leading case of Chicago Rwys . Co. v. Commerce 
Commission, supra, the court said: 

“[6] The question before the Commission was 
whether public convenience and necessity required the 
operation of motor busses over the routes described 
in the coach company’s petition, and an express find¬ 
ing of fact showing that public convenience and neces¬ 
sity require the operation of motor busses along cer¬ 
tain routes and upon certain streets or highways was 
a condition precedent to the jurisdiction of the Com¬ 
mission to grant a certificate of public convenience and 
necessity for the operation of motorbusses along such 
routes and over such streets and highways. The order 
of the Commission does not contain any such finding 
of facts, and is therefore void. 
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“[8-10] The Commission derives its power only 
from the statute and has no authority except as ex¬ 
pressly conferred upon it. State Public Utilities Comm,, 
ex rel v. Illinois Central Railroad Co., 274 HL 36, 113 
N.E. 162. The appellants were interested parties and 
were affected by the order. Each extension of motor- 
bus service in the territory occupied or served by the 
appellants is a new attack upon the appellants, to be 
justified only upon the theory that the appellants are 
not meeting, and cannot reasonably be required to 
meet, the public need. Egyptian Transportation Sys¬ 
tem v. Louisville & NashviUe Railroad Co., 321 Ill. 580, 
152 N.E. 510. One of the purposes to be served by leg¬ 
islation concerning public utilities is to protest an es¬ 
tablished public utility in its field from destructive com¬ 
petition. The essence of this proceeding, so far as the 
appellants were concerned, was to determine the ques¬ 
tion whether public convenience and necessity required 
that they be subjected to the competition of the coach 
company over particular streets in Chicago. They were 
entitled to notice before the amendment was made, and 
since none was given, the order making the amendment 
was void. 

“'[16-21] It is contended that there was no sub¬ 
stantial evidence showing that public convenience and 
necessity required the bus service. It is not the policy 
of the Public Utilities Act to promote competition be¬ 
tween common carriers as a means of providing serv¬ 
ice to the public. The policy established by that act 
is that through regulation of an established carrier 
occupying a given field and protection of it from com¬ 
petition the public will be served more efficiently and 
at a more reasonable rate than if other competing 
lines were authorized to render the same public serv¬ 
ice in the same territory. Methods for the transporta¬ 
tion of persons are established and operated by private 
capital as an investment, but as they are public 
utilities the state has the right to regulate them by 
such regulations as are reasonable. The policy of the 
Public Utilities Act is that existing utilities shall re¬ 
ceive a fair measure of protection against ruinous 
competition. Where one company can service the 
public conveniently and efficiently, it has been found 
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from experience that to authorize a competing com¬ 
pany to serve the same territory ultimately results in 
requiring the public to pay more for transportation in 
order that both companies may receive a fair return on 
the money invested and the cost of operation. The 
Commerce Commission has no arbitrary powers. Its 
orders must be reasonable and lawful and the question 
whether they are so or not is subject to review on 
appeal. To authorize the Commerce Commission to 
grant the coach company a certificate of convenience 
and necessity to operate its lines to serve the same 
public already served by the appellants, it was required 
that it be shown that appellants were not rendering 
adequate and convenient service and that the opera¬ 
tion of the bus lines would eliminate such inadequacy 
and inconvenience. In determining that question the 
primary consideration is the convenience and neces¬ 
sity of the public. Whether the public convenience 
and necessity require the establishment of a new 
transportation facility is not determined by the number 
of individuals who may ask for it. The public must 
be concerned as distinguished from any number of 
individuals. West Suburban Transportation Co. v. 
Chicago & West Toums Railway Co., 309 Ill. 87, 140 
N. E. 561, Choate v. Commerce Commission, 309 Ill. 
248, 141, N. E. 12. To authorize an order of the Com¬ 
merce Commission granting a certificate of con¬ 
venience and necessity to a carrier though another is 
in the field, it is necessary that it appear, first, that 
the existing utility is not rendering adequate service, 
and it is but a matter of fairness and justice that it be 
shoivn that the new utility is in a position to render 
better service to the public than the one already in the 
field. It is in accord with justice and sound business 
economy that the utility already in the field be given an 
opportunity to furnish the required service where it 
offers and is able to do so. Egyptian Transportation 
v. Louisville System and Nashville Railroad Co., 
supra. Where additional or extended service is re¬ 
quired in the interest of the public and a utility in the 
field makes known its willingness and ability to furnish 
the required service, the Commerce Commission is not 
justified in granting a certificate of convenience and 
necessity to a competing utility until the utility in the 
field has had an opportunity to demonstrate its ability 
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to give the required service. Bartonville Bus Line v. 
Eagle Coach Lines, 326 HL 200, 157 N. E. 175.’ ’ 
(Italics supplied) 

VII. 

The Commission Failed io Comply With the Requirement of 

Title 44-201 D. C. Code 1940. 

The Commission made no finding of fact or conclusion 
that the extension of the W-4 line was “necessary for the 
convenience of the public,’’ which is a statutory require¬ 
ment for the establishment of competitive service. 

* ■ 

Title 44-201 D. C. Code 1940 Ed., provides: 

“No competitive street railway or bus line, that is bus 
or railway line for the transportation of passengers 
of the character which runs over a given route on a 
fixed schedule, shall be established without the proper 
issuance of a certificate by the Public Utilities Com¬ 
mission of the District of Columbia to the effect that 
the competitive line is necessary for the convenience 
of the public. (Jan. 14,1933, 47 Stat. 760, ch. 10 § 4.) ” 

The findings of fact and conclusions of the Commission 
in Order No. 3715, are to the effect that the establishment 
and extension of the W-4 line to Pennsylvania and Alabama 
Avenues, is in the “public interest.” 

The use of the phrase “public interest” does not con¬ 
form to the requirements of the statute. 

Public interest could embrace many things which are 
not “necessary for the convenience of the public”. The 
improvement of ventilation in busses and streetcars could 
he in the “public interest,” as well as the acquisition of 
modern equipment, the use of Diesel instead of gasoline 
engines to reduce obnoxious fumes, the shortening of head¬ 
ways and numerous other things. However, whether they 
are “necessary for the convenience of the public” is an 
entirely different question. Certainly, it cannot success¬ 
fully be contended, that any of these things, severally or 
jointly, could justify the establishment of competitive 
service, when there has been no showing of record or find¬ 
ing made by the Commission that the existing service is in¬ 
adequate. 
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Assuming, for the sake of argument, that the record in 
this matter might support the finding that the establish¬ 
ment of the W-4 line is in the “public interest, ,, the record 
is devoid of substantial evidence showing the need for the 
creation of competitive service. 

Convenience alone is not sufficient to justify the estab¬ 
lishment of the W-4 line. A showing of both convenience 
and necessity were necessary for the validity of orders No. 
3530 and 3715. 

In Cooper, et al. v. McWilliams & Robinson, et al., 221 Ky. 
320, a certificate had been granted to a bus line to operate 
between two points in Kentucky. Thereafter, an applica¬ 
tion was filed by another common carrier to operate be¬ 
tween the same points. Objection to the granting of the 
certificate was made. The Commission found that the 
operation of more busses would be convenient to the public, 
and granted a certificate to the applicant. On appeal the 
Commission’s action was reversed, the court holding that 
there was to be a finding of both convenience and necessity, 
and that convenience alone did not justify the Commis¬ 
sion’s action. 

Only one witness appeared from Fairfax Village, the 
area which the competitive service is to serve. (App. 362) 
The demands for the service came from persons who lived 
not more than a few blocks of Pennsylvania and Alabama 
Avenues and who either desired to have the terminal at 
36th Street and Alabama Avenue changed, because it 
annoyed them (App. 317), or who desired the convenience 
of several lines, or who alleged that it would permit them 
to use weekly passes not available on the lines of the 
appellant. (App. 296, 297, 405) 

Although the question of comparative fares is not in¬ 
volved in the instant case, testimony was taken on this 
point. The fact that weekly passes are not usable on 
appellant’s busses, should not warrant the establishment 
of competitive service. 

In a New Jersey statute the actual words “convenience 
and necessity” were not used, but words of similar import 
were contained in the statute empowering the Commission 
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to grant certificates. A bus company already in operation, 
applied for permission to extend its line, offering to trans¬ 
port passengers at a lower fare than that charged by the 
street railway. The Commission denied the application on 
the ground that neither the lower fare nor the fact that 
there would be some local benefit was sufficient to justify 
a certificate which implies public benefit. Fomaratto v. 
Public Utilities Comm., 105 N.J. Law Reports 281, 143, 
Atl. 450. 

The Orders of the Commission are void because the find¬ 
ing and conclusion prerequisite to a lawful and valid order 
that the establishment of the W-4 line was necessary for 
the convenience of the public, was not made by it. 

VIII. 

The Orders of the Commission Are Illegal for They Establish 
Competitive Bus Service, Where There Has Been No Sub¬ 
stantial Showing That Such Service Is Necessary for the 
Convenience of the Public. 

The Commission concedes that proposed establishment 
of W-4 to Fairfax Village is competitive. 1 

But, the Commission attempts to justify such action on 
the ground that the loss of revenue to the appellant will 
be negligible and is in the 44 public interest.’’ (App. 91, 
93) 

The appellant elsewhere in this brief has pointed out that 
the so-called 4 * negligible ” loss of revenue does not include 
loss of persons who will utilize the W-4 line at Fairfax 
Village for reaching 44 downtown Washington” over the 
facilities of Capital Transit, but who indicated through 
the joint survey, that they intended to use the proposed C-2 
extension for that purpose. 

The finding of the Commission on this point lucidly 
demonstrates the illogical and arbitrary position it has 
adopted; one which is legally untenable. 

The courts of our land have consistently held that the 
creation of unwarranted and unnecessary competition in 

i See Finding No. 8, Order No. 3715. (App. 91) 
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the public utility field is contrary to accepted principles in 
the control and governing of public utilities by regulatory 
bodies. 

The theory of the regulation of public utilities by the 
state through a public utility commission is to avoid com¬ 
petition which is now generally recognized as a needless 
economic waste and an entirely insufficient method of 
securing the necessary regulation and control. Under this 
method the state takes the place of competition and 
furnishes the regulation which competition cannot give, and 
at the same time avoids the duplication in the investment 
and operating of competing municipal public utilities. 
(Pond on Public Utilities, 4th Ed. par. 901). 

The Commission in this case by creating competitive 
service at Fairfax Village could be forcing on the appellant 
out of the District, and by such a process can be taking its 
property for the benefit of a competitor without just com¬ 
pensation. 

The court, in considering this phase of the case, should 
not overlook the fact that witness Chew testified that the 
appellant had a net operating loss of $5,106 for the year 
1949, after deductions were made for taxes and interest. 
(App. 235) 

At present persons in the vicinity of Fairfax Village 
desiring to use transit services to reach Anacostia, Con¬ 
gress Heights or downtown Washington use the busses of 
the appellant to Minnesota Avenue or Commodore Barney 
Circle and transfer without charge at one of these points 
to Capital Transit busses or street cars which transport 
them to their destination. (App. 158, 167) 

The appellant thusly receives part of its revenue from 
persons travelling between Fairfax Village and environs, 
and Anacostia, Congress Heights or Bolling Field, or to 
downtown Washington, who transfer to the Capital 
Transit. 

The court should take judicial notice of the fact that the 
rate of return allowed the appellant by the Commission is 
based upon various factors, of which passenger revenue is 
the controlling one. To allow Capital Transit to establish 
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the W-4 line would be to deprive the appellant of a part of 
its revenue, thereby adversely affecting its allowed rate 
of return. It means taking money from it and turning it 
over to Capital Transit without a full hearing, on the 
question as to whether such action will constitute confisca¬ 
tion. 

The Commission ordered no fare increase for the 
appellant to off-set loss of revenue which will result from 
the competition afforded it by the W-4 line operating into 
Fairfax Village, nor has it held a hearing for this purpose. 

In Efferiberger v. Omaha Council Bluffs Rwy. Co., supra, 
the court said: 

4 ‘The rates permitted to be charged are based on this 
investment and number of passengers hauled. The 
margin is so narrow that any material reduction of 
revenue would cause the Company to operate at a 
loss. ,, 

To unlawfully or improperly deprive the appellant of 
its patrons at Fairfax Village could result in destruction of 
the Company, or at the least, seriously impair its service, 
which is essentially needed not only in the city of Washing¬ 
ton, but also in the metropolitan area. 

It was held in United Fuel Gas Co. v. Public Services 
Commission, supra, that: 

“* • * It is very manifest from the state and federal 
statutes on the subject, that the principal purposes of 
all commission regulation of public service corpora¬ 
tions is to require uniformity in rates, prevent unjust 
discrimination in rules and practices by them, and un¬ 
necessary duplication of plants and facilities, and 
unjust burdens upon the public resulting therefrom, 
or ruinous competition between persons and corpora¬ 
tions employed in the public service; and certainly 
t we cam find no justification in statute law or judicial, 
decisions for such commissions by means of regulating 
orders, to sacrifice one utility in behalf of another. 
Commissions came into existence, not to destroy the 
law, but to fulfill. 
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“[2] In the present case both gas companies were 
bom of state and municipal action. Why should one 
of them be destroyed by the Commission? Its action 
is not one of foetal strangulation, but of death of the 
utility at the hands of its progenitor, by starvation, 
after reaching its majority • * • 

“The intervenor is fully equipped to render the serv¬ 
ice, is in the field with all necessary connections, and 
is ready and willing to serve its customers. Why 
duplicate the service to the ruination and destruction 
of the intervenor and its property? The Commission 
can be conceded no such arbitrary power. The courts 
and public utility commission generally, construing 
statutes, deny such power. Supporting this proposi¬ 
tion, we begin with the decision of the Supreme Court 
of the United States in New York ex rel. Woodhaven 
Gas Light Co. v. Public Service Commission of New 
York, 269 U. S. 244, 46 S. Ct. 83, 70 L. ed. 255, holding 
that the court will not substitute its judgment for that 
of the public service commission as to the necessity for 
extension, but will consider advantages to the public 
from extension, its cost and effect on the company’s 
income as a whole, and reverse decisions of the com¬ 
mission as repugnant to the due process clause if it 
appears that power to regulate was so used as to pass 
beyond the exercise of reasonable judgment and 
amount to infringement of rights of ownership affirm¬ 
ing the principles declared in New York <& Queens Gas 
Co. v. McCall, 245 U. S. 345, 38 S. Ct. 122, 62 L. ed. 337. 

“• * • In re Wells R. Streeper (Utah) P.W.R. 192B, 
392, the Utah Public Utilities Commission decided 
that the best interests of the general public are served 
by the stabilization of public service agencies operat¬ 
ing in a given field rather than permitting them to be 
subjected to ruinous hazards of competition. ’’ (Italics 
supplied) 

In Body sill v. Chapman Telephone Assoc., (1922 Neb. 

P. U. R. 1922 C. 769, 52 ALR 1111, the Commission held: 

“* • * that such duplication is extravagant and 

burdensome to both duplicating companies, and * * * 
only in a grave case would the Commission undertake 
to require duplication * * *” 


The courts generally deny the right of a public utility 
to duplicate service. Olive Hill v. Public Service Commis¬ 
sion, 305 Ky. 248, 203 S.W. 2d 68. 

In Public Service Co. v. Lovelamd (Colo.) P.U.R. 1924E, 
516, and affirmed in 76 Colo. 188 that the public service 
company protested against the granting of a permit to the 
municipality for the erection by it of a municipal electric 
light plant. It was said, denying the permit: 

“The question before the commission is not one of 
local concern, but is a matter rather of general state 
policy, based on the proposition of the state in its 
powers of regulation in the interest of the public as 
a whole, which so regulates as that the duplication 
of similar utilities shall not be permitted, as being 
against public interest. The principal reason being as 
declared by the Public Service of Maryland that 
‘duplication of generating and distributing system 
increases the capital investment upon which rates must 
yield a return, decreases the area into which service 
may be extended, reduces the number of consumers 
who must pay the charges and hence increases the pro 
rata share that each used must pay.’ ” Re Hagerstown 
(Md.) P.U.R. 1924 B 211. 

The appellant has invested hundreds of thousands of 
dollars in offices, garages and busses, to furnish transporta¬ 
tion service in the District of Columbia. (App. 4, 37) 

The loss of any of its patronage could adversely affect 
its public service and imperil its large investments made 
in the public interest. 

The Supreme Court in West Ohio Gas Co. v. P.U.C., 
supra, held: 

“Where a business disintegrates, there is damage to 
the stockholders, but damage also to the customers 
in the cost or quality of service.” 

Until recently there had been no expression by the courts 
of the District of Columbia on the question of the rights 
of a local public utility to enjoy monopolistic privileges in 
the service or product it sold to the public. 
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The United States Court of Appeals for the District of 
Columbia in District of Columbia v. Chesapeake Potomac 
Telephone Co., 86 App. D. C. 124, 179 F. 2d 814, held: 

“The distinguishing mark of a public utility is its 
publicly fostered insulation from competition . 91 

In the footnotes of the decision is printed the following 
excerpts from a tax study contained in H. R. Doc. 108: 

“[4]' In practice industries supplying essential 
services which would suffer if left to unregulated com¬ 
petition have been granted monopolistic privileges or 
hold special franchises under which they are pro¬ 
tected from competition but are regulated as to earn¬ 
ings and rates and supervised as operations. H. R. 
Doc. No. 108, District of Columbia Tax Study 176th 
(org. 1st Sess., P. 79 (1939)) * * * 

1 ‘[5] * * * public utilities operating in the District 
of Columbia enjoy a special franchise, or its equiva¬ 
lent, in the form of a monopolistic privilege for the 
furnishing of public utility goods and services. This 
carries with it an opportunity for stable earnings not 
found in ordinary business * * * H. R. Doc. No. 11, 
Supra, note 4, at p. 97.” 

There is abundant legal authority to support the state¬ 
ment of the United States Court of Appeals for the Dis¬ 
trict of Columbia. 

The right granted to the appellant constituted a contract 
duly protected by the Constitution and carries with it 
freedom from competition in its operation. 

The appellant acquired an indeterminable permit from 
the District of Columbia to serve Fairfax Village and the 
area surrounding Pennsylvania and Alabama Avenues, 
Southeast, free from competition, when authority was 
granted to it in 1922 by the Commission to render public 
transportation service to and from this section. 

In RusseU v. Sebastian, 233 U. S. 195, 58 L. ed. 912, where 
a company had erected a gas plant and laid mains under 
authority of the State of California, which later by legis- 
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lative action changed the right of the company to lay mains 
in newly opened streets, the Supreme Court said: 

“That the grant resulting from an acceptance of 
the State’s offer constituted a contract, and vested in 
the accepting individual or corporation a property 
right protected by the Federal Constitution is not open 
to dispute the view of repeated decisions of this 
Court.” 

The Supreme Court said in Gramd Trunk W. R . Co, v. 
South Bend 227, U. S. 544, 57 L. ed. 633, “the power to 
regulate implies the existence and not the destruction of 
the thing to be controlled. 33 

In the case of the City Rwy. v. Citizens Street Rwy. Co., 
166 U. S. 557, held in effect, that the authorization of 
duplication of service by the granting of permission to a 
railway company to lay its tracks for street railway lines 
through streets occupied by the lines of another company, 
under a previous unexpired contract with the company is 
invalid insofar as it interferes with the latter company 
in the construction, operation and maintenance of its street 
railway systems. 

The whole theory of Commission control is to eliminate 
unbridled competition between common carriers when it 
will result in higher costs to the public. Effenberger v. 
Omaha Council Bluff St. Rwy. Co., supra. 

The essentials necessary to the establishment of com¬ 
petitive service are absence from the record. 

Clear and positive evidence was needed to support 
Orders No. 3530 and 3715. Without such proof, the orders 
of the Commission constitute an unreasonable, arbitrary 
and reckless abuse of delegated power, and are void. 

CONCLUSION 

The Capital Transit has consistently maintained that 
the Commission was without statutory authority to order 
the extension of the C-2 line, although for some inexplic¬ 
able reason Capital Transit, in its application for recon¬ 
sideration and appeal to the District Court, did not object 
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to the W-4 line extension ordered by the Commission, be¬ 
yond the eastern terminal originally proposed by Capital 
Transit. The same legal basis exists against the extension 
of the W-4 line, as was registered so vigorously by Capital 
Transit against the C-2 line extension. 

It is not beyond the realm of probability that the Com¬ 
mission will now contend that the appellant does not have 
the right to challenge the validity of Order No. 3715, on 
the ground that the establishment of the W-4 line will not 
be compensatory within a reasonable length of time. 

Although the fact that the W-4 line will not be compen¬ 
satory, would not in-and-of itself place a financial burden 
upon the appellant, the question raised by reason of the 
conclusion reached by the Commission on this point, is one 
touching on the regularity and validity of the proceeding 
and is open to review. Morgam, v. United States , 298 U. S. 
468, 80 L. ed. 1288. 

No doubt Capital Transit will contend, as it did in the 
court below, that the appellant objects only to the extension 
of the W-4 line from 36th and Alabama Avenue to Penn¬ 
sylvania and Alabama Avenues and not to its establish¬ 
ment to 36th and Alabama Avenue. Apparently it was 
able to convince the District Court that this view was 
correct, because the court in the memorandum which it filed 
on July 17, 1952, said: (App. 108) 

11 Counsel for W.M. & A. stated in open court that it 
had no quarrel with CTC or the Commission over the 
establishment of the W-4 line to its present terminal 
at 36th and Alabama Avenue, S. E.” 

But the court failed to add that following that part of 
the statement, counsel for the appellant said: (App. 472) 

“But, unfortunately, I don’t see how you can pick a 
particular part of the order and say it is valid, when 
I am going to have to show that there is no need for 
the W-4 at any place.” 

The purpose of this contention is obvious. 

The Capital Transit wants the court to confine its con¬ 
sideration of the case to the extension of the W-4 line from 
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the terminal proposed by it to Pennsylvania and Alabama 
Avenues. Such a limitation of determination could be 
seriously detrimental to the appellant’s position. The 
justification for the establishment of the entire W-4 line 
must be considered in light of the state of the record. 

The entire situation which is presented by this appeal, 
has been brought about by an obdurate Commission, which 
ostensibly is jealous of its order making powers. 

The Commission at first refused to admit that the 
appellant as a public utility had any rights involved in 
Formal Case No. 383. 

It has refused to admit that the appellant should have 
been made a party to Formal Case No. 383, and given 
statutory notice of the complaint and hearing of February 
2, 1949. 


It has disregarded the statutory procedures which vests 
it with authority to order and conduct hearings. 

When it held the hearing on remand and it was estab¬ 
lished as a matter of record that the appellant had interests 
vitally affected by the extension of the C-2 line and the 
establishment of the W-4 line, the Commission, had it 
chosen, could have amended Order No. 3530 by issuing an 
order providing for the abandonment of the C-2 line and 
the establishment of the W-4 line to the terminal proposed 
by Capital Transit at the original hearing. In all 
probability this would have ended the appeal. Then, if the 
Commission felt that conditions and circumstances war¬ 
ranted it, it could have proceeded as the statute provides, 
to investigate the feasibility of extending the W-4 line to 
Pennsylvania and Alabama Avenues, giving the appellant 
explicit notices and making it a party to the proceeding. 

There would then have been a clearly defined single 
issue, which would have afforded the appellant full oppor¬ 
tunity to meet the issue by a comprehensive survey, traffic 
study and by other pertinent evidence. But, Tather than 
admit error, the Commission passed Order No. 3715, 
amending Order No. 3530, which is invalid for the many 
reasons stated. 
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In order that substantial justice might be done, and the 
rights and property of the appellant protected against un¬ 
lawful encroachment by the Capital Transit, and due proc¬ 
ess by orderly and complete hearing upheld, the judgment 
of the lower court should be reversed, and the appeal of the 
appellant sustained. 

Respectfully submitted, 

James P. Donovan, 

701 Barr Building, 
Washington 6, D. C., 

Attorney for Appellant. 


STATUTES 


Taken from Title 43 D. C. Code, 1940 Edition. 

§ 43-408 (26:60). Commission may investigate unjust, dis¬ 
criminatory rates—No order to be entered without 
formal bearing. 

Upon its own initiative or upon reasonable complaint 
made against any public utility that any of the rates, tolls, 
charges, or schedules, or services, or time and conditions 
of payment, or any joint rate or rates, schedules, or serv¬ 
ices, are in any respect unreasonable or unjustly discrim¬ 
inatory, or that any time schedule, regulation, or act what¬ 
soever affecting or relating to the conduct of any street 
railway or common carrier, or the production, transmis¬ 
sion, delivery, or furnishing of heat, light, water, or power, 
or any service in connection therewith, or the conveyance 
of any telegraph or telephone message, or any service in 
connection therewith, is in any respect unreasonable, in¬ 
sufficient, or unjustly discriminatory, or that any service is 
inadequate or can not be obtained, the commission may, in 
its discretion, proceed, with or without notice, to make 
such investigation as it may deem necessary or convenient. 
But no order affecting said rates, tolls, charges, schedules, 
regulations, or act complained of shall be entered by the 
commission without a formal hearing. (Mar. 4, 1913, 37 
Stat. 983, ch. 150, § 8, par. 38.) 

§43-409 (26:61). Commission to notify utility of com¬ 
plaints. 

The commission shall prior to such formal hearing notify 
the public utility compalined of that a complaint has been 
made, and ten days after such notice has been given the 
commission may proceed to set a time and place for a hear¬ 
ing and an investigation as hereinafter provided. (Mar. 4, 
1913, 37 Stat. 983, ch. 150, § 8, par. 39.) 

§43-410 (26:62). Notice as to hearings — Compulsory 
attendance of witnesses. 

The commission shall give the public utility and the 
complainant, if any, ten days* notice of the time and place 
when and where such hearing and investigation will be held 
and such matters considered and determined. Both the 
public utility and complainant shall be entitled to be heard 
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and shall have process to enforce the attendance of wit¬ 
nesses. (Mar. 4,1913, 37 Stat. 983, ch. 150, § 8, par 40.) 

§43-411 (26:63). Reasonable rates may be ordered— 
Notice to be given utility affected thereby. 

If upon such investigation, the rates, tolls, charges, 
schedules, or joint rates shall be found to be unjust, un¬ 
reasonable, insufficient, or unjustly discriminatory, or to 
be preferential or otherwise in violation of any of the pro¬ 
visions of chapters 1-10 of this title, the commission shall 
have power to determine and by order fix and order to be 
substituted therefor such rate or rates, tolls, charges, or 
schedules as shall be just and reasonable. If upon such 
investigation it shall be found that any regulation, time 
schedule, act, or service complained of is unjust, unreason¬ 
able, insufficient, preferential, unjustly discriminatory, or 
otherwise in violation of any of the provisions of this sec¬ 
tion, or if it is to be found that reasonable service is not 
supplied, the commission shall have power to determine 
and substitute therefor such other regulations, time 
schedules, service, or acts and to make such orders 
respecting and such changes in such regulations, time 
schedules, service, or acts as shall be just and reasonable. 
And upon any investigation for the purpose of determining 
upon and requiring any reasonable extension or extensions 
of lines or of service that shall promise to be compensatory 
withiu a reasonable time, the commission shall have power 
to fix, determine, and require every such extension or ex¬ 
tensions to be made and the terms and conditions upon 
which the same shall be made: Provided , That no hearing 
shall be had and no order shall be made respecting such 
extension or extensions, without notice to the public utility 
affected thereby, as provided in section 43-410. (Mar. 4, 
1913, 37 Stat. 983, ch. 150, § 8, par. 41.) 

§43-414 (26:67). Summary investigation. 

Whenever the commission shall believe that any rate or 
charge may be unreasonable or unjustly discriminatory, 
or that any reasonable service is not supplied, or that an 
investigation of any matter relating to any public utility 
should for any reason be made, it may, on its own motion, 
summarily investigate the same with or without notice. 
(Mar. 4, 1913, 37 Stat. 984, ch. 150, § 8, par. 44.) 
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§43-415 (26:68). Hearings after summary investigation. 

If after making such investigation the commission be¬ 
comes satisfied that sufficient grounds exist to warrant a 
formal hearing being ordered as to the matters so in¬ 
vestigated, it shall furnish such public utility interested a 
statement notifying the public utility of the matters under 
investigation. Ten days after such notice has been given 
the commission may proceed to set a time and place for a 
hearing and an investigation as hereinbefore provided. 
(Mar. 4,1913, 37 Stat. 984, ch. 150, § 8, par. 45.) 

§43-416 (26:69). Notice of Hearing—Hearing to be con¬ 
ducted as though complaint had been filed. 

Notice of the time and place for such hearing shall be 
given to the public utility and to such other interested per¬ 
sons as the commission shall deem necessary, as provided 
in section 43-410, and thereafter proceedings shall be had 
and conducted in reference to the matter investigated in 
like manner as though complaint had been filed with the 
commission relative to the matter investigated, and the 
same order or orders may be made in reference thereto 
as if such investigation had been made on complaint. 
(Mar. 4, 1913, 37 Stat. 984, ch. 150, § 8, par. 46.) 

§ 43-704 (26:89). Application to District Court for in¬ 
structions—Application for reconsideration. 

If at any time the commission shall be in doubt of the 
elements of value to be by them considered in arriving at 
the true valuation under the provisions of chapters 1-10 
of this title, they are authorized and empowered to insti¬ 
tute a proceeding in equity in the District Court of the 
United States for the District of Columbia petitioning said 
court to instruct them as to the element or elements of 
value to be by them considered as aforesaid, and the par¬ 
ticular utility under valuation at the time shall be made 
party defendant in said action. 

Any public utility or any other person or corporation 
affected by any final order or decision of the commission 
may, within thirty days after the publication thereof, file 
with the commission an application in writing requesting 
a reconsideration of the matters involved, and stating 
specifically the errors claimed as grounds for such recon¬ 
sideration. No public utility or other person or corpora¬ 
tion shall in any court urge or rely on any ground not so 
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set forth in said application. The commission, within 
thirty days after the filing of snch application, shall either 
grant or deny it. Failure by the commission to act upon 
such application within such period shall be deemed a 
denial thereof. If such application be granted, the com¬ 
mission, after giving notice thereof to all interested 
parties, shall, either with or without hearing, rescind, 
modify, or affirm its order or decision. The filing of such 
an application shall act as a stay upon the execution of the 
order or decision of the Commission until the final action 
of the Commission upon the application: Provided, That 
upon written consent of the utility such order or decision 
shall not be stayed unless otherwise ordered by the Com¬ 
mission. No appeal shall lie from any order of the 
Commission unless an application for reconsideration 
shall have been first made and determined. (Mar. 4, 1913, 
37 Stat. 988, ch. 150, § 8, par. 64; Aug. 27, 1935, 49 Stat. 
882, ch. 742, § 1.) 

§43-705 (26:89a). Appeal to District Court from certain 
orders—Precedence over other civil causes—Proceed¬ 
ing when additional evidence proper—Statement to 
accompany decision—Subsequent appeals—Commis¬ 
sion not liable for costs or damages. 

The District Court of the United States for the District 
of Columbia shall have jurisdiction to hear and determine 
any appeal from an order or decision of the Commission. 
Any public utility or any other person or corporation 
affected by any final order or decision of the Commission, 
other than an order fixing or determining the value of the 
property of a public utility in a proceeding solely for that 
purpose, may, within sixty days after final action by the 
Commission upon the petition for reconsideration, file with 
the clerk of the District Court of the United States for the 
District of Columbia a petition of appeal setting forth the 
reasons for such appeal and the relief sought; at the same 
time such appellant shall file with the Commission notice 
in writing of the appeal together with a copy of the peti¬ 
tion. Within twenty days of the receipt of such notice of 
appeal the Commission shall file with the clerk of the said 
court the record, including a transcript of all proceedings 
had and testimony taken before the Commission, duly 
certified, upon which the said order or decision of the Com¬ 
mission was based, together with a statement of its findings 
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of fact and conclusions npon the said record, and a copy 
of the application for reconsideration and the orders 
entered thereon: Provided, That the parties, with the con¬ 
sent and approval of the Commission, may stipulate in 
writing that only certain portions of the record be tran¬ 
scribed and transmitted. Within this period the Commis¬ 
sion or any other interested party shall answer, demur, or 
otherwise move or plead. Thereupon the appeal shall be 
at issue and ready for hearing. AU such proceedings shall 
have precedence over any civil cause of a different nature 
pending in said court, and the District Court of the United 
States for the District of Columbia shall always be deemed 
open for the hearing thereof. Any such appeal shall be 
heard upon the record before the Commission, and no new 
or additional evidence shall be received by the said court. 
The said court, or any justice or justices thereof, before 
whom any such appeal shall be heard, may require and 
direct the Commission to receive additional evidence upon 
any subject related to the issues on said appeal concerning 
which evidence was improperly excluded in the hearing 
before the Commission or upon which the record may con¬ 
tain no substantial evidence. Upon receipt of such require¬ 
ment and direction the Commission shall receive such 
evidence and without unreasonable delay shall transmit to 
the said court the findings of fact made thereon by the 
Commission and the conclusions of the Commission upon 
the said facts. 

Upon the conclusion of its hearing of any such appeal 
the court shall either dismiss the said appeal and affirm 
the order or decision of the Commission or sustain the 
appeal and vacate the Commission’s order or decision. In 
either event the court shall accompany its order by a state¬ 
ment of its reasons for its action, and in the case of the 
vacation of an order or decision of the Commission the 
statement shall relate the particulars in and the extent to 
which such order or decision was defective. 

Any party, including said Commission, may appeal from 
the order or decree of said court to the United States Court 
of Appeals for the District of Columbia, which shall there¬ 
upon have and take jurisdiction in every such appeal 
Thereafter the Supreme Court of the United States may, 
upon a petition for certiorari granted in its discretion, 
review the said case. 
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Said Commission shall not, nor shall any of its members, 
officers, agents, or employees, be taxed with any costs, nor 
shall they or any of them be required to give any super¬ 
sedeas bond or security for costs or damages on any 
appeal whatsoever. Said Commission, or any of its mem¬ 
bers, officers, agents, or employees, shall not be liable to 
suit or action or for any judgment or decree for any 
damages, loss, or injury claimed by any public utility or 
person, nor required in any case to make any deposit for 
costs or pay for any service to the clerks of any court or to 
the marshal of the United States. (Mar. 4, 1913, 37 Stat. 
989, ch. 150, § 8, par. 65; Aug. 27, 1935, 49 Stat. 882, ch. 
742, §2.) 

§ 43-709 (26:89e). Authority of Commission to rescind its 
order after appeal is filed. 

The Commission may at any time, rescind, alter, modify, 
or amend its order. If, after appeal is filed, the Commis¬ 
sion shall rescind the order or decision appealed from, the 
appeal shall be dismissed; if it shall alter, modify, or 
amend the same, such altered, modified, or amended order 
or decision shall take the place of the original order and 
the court shall proceed thereon as though the late order had 
been made by the Commission in the first instance. (Mar. 
4, 1913, 37 Stat. 989, ch. 150, § 8, par. 69; Aug. 27, 1935, 49 
Stat. 884, ch. 742, § 2.) 

§44-201. Competing lines — Certificates of convenience 
and necessity. 

No competitive street railway or bus line, that is, bus or 
railway line for the transportation of passengers of the 
character which runs over a given route on a fixed schedule, 
shall be established without the prior issuance of a certi¬ 
ficate by the Public Utilities Commission of the District 
of Columbia to the effect that the competitive line is neces¬ 
sary for the convenience of the public. (Jan. 14, 1933, 47 
Stat. 760, ch. 10, §4.) 
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QUESTIONS PRESENTED 

In the opinion of the appellee Commission, the questions 
presented in this appeal are: 

1. Do appellant’s claim, of lack of procedural due 
process after it had been fully heard by presentation 
of testimony and cross-examination of witnesses, which 
testimony was carefully considered, and its disagree¬ 
ment with the Commission’s findings and conclusions 
based upon evidence which the lower Court found was 
“substantial”, state a claim upon which relief can be 

i 

granted I 

2. Did the lower Court commit error in denying 
appellant’s motion for summary judgment where genu¬ 
ine issues were involved and decided by the Court and 
appellant failed to show that it was entitled to summary 
judgment “ as a matter of law ’ ’ ? 

3. Did the lower Court commit error in remanding 
the proceeding to the Commission, upon appellant’s 
complaint, to permit appellant, Transit and other in¬ 
terested parties to present evidence upon the necessity 
in the public convenience of an extension of Transit’s 
line, and the effect of that extension upon the appellant 
after the Court’s finding that the record of the first 
hearing did not contain substantial evidence upon those 
subjects ? 

4. Does appellant have standing to appeal from the 
Commission’s order extending Transit’s line upon evi¬ 
dence the lower Court found was “substantial” that 
the extension * 1 is necessary to meet the transportation 
requirements of such areas”, merely because the ex¬ 
tension might result in some slight competition at the 
junction of appellant’s line with the extended line 
traveling in a different direction over different streets ? 




5. May appellant be heard to complain that the ex¬ 
tension of Transit’s line would not be compensatory 
when Transit does not make such claim! 

6. Is the Commission’s order void because it is predi¬ 
cated upon the evidence presented at the original hear¬ 
ing and the hearing on remand, when appellant was 
afforded the opportunity to cross-examine witnesses 
on testimony given at the first hearing but declined 
to do so? 
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BRIEF FOR APPELLEE 
PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA 


COUNTER-STATEMENT OF THE CASE 


The Public Utilities Commission (the Commission) be¬ 
lieves that the appellant has not adequately and clearly 
stated the nature of this appeal. The Commission has been 
furnished by Capital Transit Company (Transit) a copy 
of its counter-statement of the case, which the Commission 
approves and adopts as its own with the following addi¬ 
tional counter-statement. 
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The proceeding from which Orders Nos. 3530 and 3715 
were promulgated was a general investigation of the need 
for improvements and extensions of transportation service 
furnished by Transit in Southeast Washington that had 
been under consideration by informal proceedings for a 
considerable period of time. The complaints of inadequacy 
of service and the demands for improvements and exten¬ 
sions came from residents and citizens’ associations in vari¬ 
ous sections of Southeast Washington (App. 42-43, 115). 

As a result of informal proceedings, and expansion and 
development of Southeast Washington, Transit proposed 
a more comprehensive plan of service by certain modifica¬ 
tions and extensions of its routes in this area (App. 115). 
One of the proposals made by Transit was to discontinue 
its Route C-2 (App. 117). The Commission gave notice of 
hearing on the matters to be investigated, including the 
proposals of Transit and certain modifications thereof 
(App. 116) and “any other matters in connection with this 
proposed rerouting of bus lines in Southeast Washington” 
(App. 118). 

Section 43-409 of the Code provides that the Commission 
shall, prior to such formal hearing, “notify the public utility 
complained of” that complaint has been made, and provides 
that after a ten-day notice the Commission may set a time 
and place for the hearing. The notice of hearing shows 
that it was “In the Matter of Bus Service of the Capital 
Transit Company in Southeast Washington” (App. 115). 
Since the appellant was not “the public utility complained 
of”, the Commission did not send to the appellant a copy of 
its notice of hearing, although the appellant did have actual 
notice of the proceeding and its Traffic Manager appeared 
at the hearing (App. 40, 42). 

After Order No. 3530 was promulgated as a result of the 
first hearing, the appellant filed an application in which it 
asked the Commission to vacate its order “and all testi¬ 
mony taken in connection with the matter [be] expunged 
from the record” (App. 6, 41). The appellant did not ask 
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the Commission to reopen the proceeding, nor did it ask 
for a hearing. The appellant did not ask the Commission 
to make any administrative determination of any matter 
complained of. Its sole purpose was to have all the testi¬ 
mony 11 expunged’ ’. 

Upon appeal, the District Court held that the proceeding 
involved a situation “which might reasonably be held to 
have affected” the appellant’s interests, but that whether 
such interests were actually affected ‘ ‘ cannot be determined 
on the record in its present state” (App. 61-62). The 
Court thereupon remanded the proceedings to the Commis¬ 
sion to receive the evidence of Transit, the appellant, “and 
of any other interested party” (App. 63, 66). 

Obedient to the order of remand, the Commission re¬ 
opened the proceeding, sent to the appellant a copy of the 
notice of the hearing “upon the matters in Formal Case 
No. 383 and upon such matters as directed by the Court” 
(App. 119-120). The appellant took active part in the hear¬ 
ing on remand, presented its own testimony, and cross- 
examined all witnesses. None of appellant’s evidence was 
excluded, and it was carefully considered by the 
Commission. 

Although the principal complaint of appellant in its 
original petition of appeal was that it had not been given 
an opportunity to cross-examine witnesses at the original 
hearing, when it was offered that opportunity at the hearing 
on remand it objected and declined to examine such wit¬ 
nesses (App. 155, 284-287, 295). 

The appellant was familiar with the testimony presented 
at the first hearing, as shown by counsel’s statement at the 
hearing on remand when he said that he had examined the 
transcript of the testimony and objected to the same wit¬ 
nesses appearing in the remand because their testimony 
relative to the need for transportation would be “purely 
repetitious ’ ’ and would not be ‘ ‘ adding to the value of the 
record” (App. 295, 403, 404, 407). In the argument on the 
amended petition of appeal, counsel for appellant stated: 
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“ • # * If Your Honor examines the record in the prior 
case, and compares it with the record in the new case, 
you will find that they are the same witnesses, with one 
exception, Miss Colussy. The testimony they gave, in 
substance, was the testimony they had given in the 
prior case.” (App. 472.) 

In the amended petition of appeal, after Order No. 3715 
was promulgated, the appellant complained of all the errors 
it had assigned in its first petition of appeal and some addi¬ 
tional errors based upon the proceeding on remand. The 
learned Trial Court answered appellant’s contentions by 
saying that it was of opinion that— 

“ * * * any defect in the proceeding caused by lack of 
notice to W. M. & A. was corrected by the Court’s re¬ 
mand of the proceeding to the Commission and the 
subsequent action of W. M. & A. in the proceeding.” 
(App. 111.) 

Under Point II on page 17 of its brief, the appellant says 
the notice of hearing on remand did not inform it that the 
Commission proposed to again consider the recommenda¬ 
tion of Transit that its C-2 line be abandoned. The appel¬ 
lant may not be heard upon such complaint. The notice of 
the first hearing stated that Transit proposed to discontinue 
Line C-2 (App. 117). The notice of hearing on remand was 
upon the matters involved in F. C. No. 383, and upon such 
matters as directed by the Court (App. 119, 120). The 
principal complaint of Transit in the appeal from Order 
No. 3530 was that the Commission had refused to authorize 
abandonment of Line C-2, a matter which was well known 
to the appellant, as shown by paragraph 17 of its original 
petition of appeal (App. 7) and by paragraph 16 of its 
amended petition of appeal (App. 72). The appellant may 
not be heard to complain that it did not have notice that the 
Commission would consider the recommendation of Transit 
that C-2 line be abandoned, because it did not in its amended 
petition of appeal complain of lack of such notice. Section 
43-704 of the Code provides that no public utility or other 


5 


person or corporation “shall in any court urge or rely on 
any ground” not set forth in its application for reconsid¬ 
eration. It also provides that no appeal shall lie from an 
order of the Commission unless an application for recon¬ 
sideration shall have been first made and determined. Ap¬ 
pellant did not file an application for reconsideration of 
Order No. 3715. It did not complain in its amended peti¬ 
tion of appeal that it was not advised of the proposal to 
consider the abandonment of Route C-2. 

In its memorandum opinion in disposing of appellant’s 
amended petition of appeal, the lower Court found that the 
appellant was fully advised of the issues and was given 
ample opportunity to be heard (App. Ill), that the Com¬ 
mission’s findings regarding the extension of W-4 are sup¬ 
ported by substantial evidence (App. 112,113), and affirmed 
the Commission’s order (App. 114). 

In its original petition of appeal, the appellant had its 
“day in court” on its complaint that it did not have notice 
and opportunity to be heard upon the matters investigated. 
In its amended petition of appeal, appellant has had its 
second “day in court” upon the same allegations of error. 

SUMMARY OF ARGUMENT 

I 

The appellant received notice of the hearing on remand, 
presented its testimony and cross-examined all witnesses. 
None of its evidence was excluded. It was carefully con¬ 
sidered by the Commission in issuing its order. Appellant 
was given all that procedural due process requires. 

The appellant’s claim that the Commission’s findings and 
conclusions are erroneous is nothing more than a disagree¬ 
ment with the Commission’s findings and conclusions. The 
order directing the extension of Transit’s W-4 line was 
upon the finding that the extension was necessary to meet 
the transportation requirements of the public, and the lower 
Court found that such finding was supported by substantial 


and competent evidence. Even if the extension would result 
in some slight competition to appellant, that does not give 
it standing to appeal from the Commission’s order, because 
such loss, if any, would be indirect and consequential. 
Where competition is authorized as convenient and neces¬ 
sary in the public interest, it does not constitute an invasion 
of a legal right. Appellant has stated no cause of action. 

II 

The pleadings raised several genuine issues as to ma¬ 
terial fact, and appellant has not argued that it was entitled 
to a summary judgment “as a matter of law”. Under 
Federal Rule 56(c), appellant was not entitled to summary 
judgment, and the lower Court properly denied appellant’s 
motion therefor. 

m 

The original investigation was upon complaint of inade¬ 
quate service by Transit in Southeast Washington. No 
complaint was made against appellant, as it admits on page 
13 of its brief. Section 43-409 of the Code requires notice 
of complaints to be served upon “the public utility com¬ 
plained of”. Since appellant was not the public utility 
complained of, the Commission did not serve upon it a copy 
of its notice of the first hearing, although appellant had 
actual notice and its Traffic Manager attended the hearing. 
Upon the original petition of appeal, the lower Court held 
that, nevertheless, appellant was entitled to be heard, and 
remanded the proceeding to permit appellant, Transit and 
any other interested party to be heard upon the issues. 

In the proceeding on remand, appellant presented its 
evidence, none of which was excluded, and cross-examined 
all witnesses. It was afforded the opportunity to cross- 
examine witnesses on the testimony they gave in the original 
hearing, but appellant declined to do so. It is not in a 
position to complain it had no opportunity to meet the evi¬ 
dence presented at the first hearing. Appellant admitted 
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that the witnesses at the hearing on remand were the same 
as those who appeared in the first hearing and gave the 
same testimony. The appellant may not complain of evi¬ 
dence not offered because of its refusal to cross-examine 
those witnesses upon their testimony given in the first hear¬ 
ing. Any defect in the first hearing was corrected by the 
remand and appellant’s full participation therein. It may 
not treat the hearing afforded it “as a rehearsal”. 

Appellant’s application after the promulgation of the 
first order did not ask the Commission to reconsider, or 
that it be given a hearing, but rather that the testimony be 
“expunged” from the record. It filed no application to 
reconsider the second order, which is prerequisite to being 
heard to complain of that order. 

IV 

Appellant has no cause to complain that Transit’s Line 
C-2 was abandoned, because that was one of the principal 
matters stated in the first notice of hearing, and appellant 
alleged in its petition of appeal that Transit asked recon¬ 
sideration and that the abandonment be authorized. 

Furthermore, appellant’s principal complaint in its 
original petition of appeal was that C-2 line extended would 
be in competition with appellant and deprive it of its prop¬ 
erty without due process. Now that C-2 has been aban¬ 
doned, appellant has no cause to complain. 

The original survey at Fairfax Village and the resurvey 
were so incomplete and had so many conflicting answers 
that it was necessary to analyze the survey cards to make 
the survey useful as a basis for the Commission’s findings. 
Appellant’s own witness who supervised the survey ad¬ 
mitted the erroneous and inaccurate information contained 
on many of the cards which it was necessary to eliminate 
in order to use the survey. 

Appellant’s claim of deprivation of property without due 
process is based upon conjecture and argument and lacks 
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the clear and convincing evidence that is reqnired to set 
aside administrative findings. 

V 

The statute authorizes the Court to remand for further 
hearing upon any subject related to the issues upon which 
the record contains no testimony. The Court remanded 
the proceedings to the Commission upon appellant’s com¬ 
plaint so that testimony might be presented relating to the 
necessity of extension of Transit’s line and the effect 
thereof upon appellant. The remand was clearly within the 
statutory provision and the discretion of the Court. 

VI 

Appellant’s argument that the Commission’s finding and 
conclusion that Transit’s W-4 line should be extended was 
not supported by substantial evidence is in complete dis¬ 
regard of the testimony of many witnesses and the finding 
of the lower Court that the finding was supported by sub¬ 
stantial and competent evidence. Appellant may not be 
heard to complain that the extension of W-4 line may not be 
reasonably compensatory. A court will not listen to a party 
who complains of a grievance which is not his. Transit 
makes no such claim. 

Contrary to appellant’s argument that there is no sub¬ 
stantial evidence to support the Commission’s findings, the 
testimony of record by many witnesses and the maps in 
evidence clearly show that the establishment of W-4 ex¬ 
tended to 38th Street and Alabama Avenue is necessary 
to meet the transportation requirements of the areas 
through which it will operate. The appellant offered no 
evidence that the extension of W-4 was not necessary for 
the public convenience. It objected to witnesses appearing 
for the public testifying to the need of the service and that 
the extension would not deprive appellant of passengers 
and revenue. The cases cited by appellant relating to 
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orders requiring change of lines to avoid transfers are not 
in point, because W-4 is a crosstown line serving all radial 
lines as transfer points. 


vn 

The Commission ’s order predicated upon the evidence in 
the first proceeding and that on remand, after appellant 
had the opportunity to cross-examine the witnesses on testi¬ 
mony they gave at the first hearing and declined to do so, 
is a valid order. The appellant was not surprised nor 
prejudiced, because it admitted that the witnesses appear¬ 
ing at the first hearing and the testimony they gave were 
the same as in the second hearing. The statute authorizes 
the Commission to amend or modify its order even after 
an appeal has been taken, and the amended order shall be 
treated as though it were the original order. 

vm 

Appellant’s argument that before the Commission could 
establish Transit’s W-4 line it was necessary to find appel¬ 
lant’s service was inadequate is wholly without merit. Ap¬ 
pellant admits, on page 13 of its brief, that no complaint 
was made about its service. The notice of investigation 
shows that it related to service rendered by Transit. 

IX 

Appellant complains because the Commission’s findings 
are not in the precise language of Section 44-201 of the 
Code, whereas the investigation was not under that section 
but under the Commission’s general powers to investigate 
complaints and needs for improvements in service. The 
Commission’s finding that the extension was necessary to 
serve the public interest and to meet the transportation 
requirements of the areas involved is sufficient. Words 
denoting the public interest are used by the courts to indi¬ 
cate the power to regulate for the public convenience. 
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• X 

Appellant begs the question by assuming that the exten¬ 
sion of W-4 is competitive with its service. W-4 is a cross¬ 
town line between 38th Street and Alabama Avenue and 
Bolling Field, and the Commission found that it would not 
constitute a duplication of appellant’s service but would 
increase to some extent the traffic over appellant’s line and 
would increase its revenue. The lower Court held that the 
Commission’s findings and conclusions -were supported by 
substantial evidence. The cases cited by appellant to the 
effect that one utility may not be directed to deprive another 
utility of its customers are not apposite to the case at bar. 

ARGUMENT 

I 

The Appellant Has Failed to State a Claim Upon Which Relief 

Can Be Granted. 

In its answer to the first petition of appeal (App. 36) and 
the amended petition of appeal (App. 98) the Commission 
pleaded as its first defense that the petitions failed to state 
claims upon which relief can be granted. 

Appellant admits that it received notice of the hearing 
on remand, that it participated in the hearing by producing 
testimony on its own behalf and cross-examining all wit¬ 
nesses. It is obvious, therefore, that appellant has not been 
denied procedural due process. 

Appellant’s claim that the Commission’s findings and 
conclusions are erroneous is nothing more than a complaint 
that appellant does not agree with the findings and con¬ 
clusions. The lower Court, after full and complete argu¬ 
ment and written briefs, and upon examination of the rec¬ 
ord, found that the Commission’s findings and conclusions 
are supported by substantial evidence (App. 112,113), and 
that its order should be affirmed (App. 114). The appellant 
contends in its argument that the establishment of Transit’s 
W-4 line from 38th and Pennsylvania Avenue south to 
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Bolling Field is competitive with its lines operating between 
Fairfax Village and Barney Circle. The Commission found 
the operation of Transit’s W-4 line would not constitute 
duplication of existing service of appellant and that the 
extension of W-4 line would not adversely affect it (App. 
92, 93). The lower Court stated that an examination and 
analysis of the testimony satisfied it that the Commission’s 
findings are supported by substantial evidence (App. 112), 
and that there is substantial, competent evidence to sustain 
the Commission’s order extending the W-4 line (App. 113). 
The appellant also argues that the extension of W-4 line 
would deprive it of property without due process of law. 
The Commission found that the extension would not ad¬ 
versely affect appellant (App. 93), and the lower Court 
sustained the Commission’s findings. 

Even if it be assumed that the extension of W-4 line 
would give some competition to appellant, that does not 
give appellant the standing to have the Commission’s order 
vacated. Even if there should be some decline in patronage 
to appellant from Fairfax Village, such loss would be only 
indirect and consequential. Such injury, if any, does not 
give the appellant the right to maintain its appeal. Wallace 
v. Ganley, 68 App. D. C. 235, 95 F. 2d 364, 366; L. Singer 
& Sons v. Union Pacific R. Co., 109 F. 2d 493, 496 (affirmed 
311 U. S. 295). 

The mere fact that some competition might result to 
appellant from the establishment of a line that is required 
for the public convenience does not constitute an invasion 
of appellant’s legal rights. Alabama Power Co. v. Ickes, 
302 U.S. 464, 475, 478, 82 L. Ed. 374. A sound principle 
enunciated by the courts is that one may not be heard 
to complain unless some legal or equitable right has been 
invaded, and that that right has been adversely affected 
“directly, not merely indirectly and consequentially”. U. S. 
ex rel. New York Warehouse, Wharf Terminal Associa¬ 
tion v. Dern, 63 App. D. C. 28, 68 F. 2d 773; West Tennessee 
P. & L. Co. v. City of Jackson, 97 F. 2d 979; Interstale- 
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Commerce Commission v. Chicago, R. I. & Pac. Ry. Co., 
218 U.S. 88, 54 L. Ed. 946; Edw. Hines Trustees v. U. S., 
263 U.S. 143, 148, 68 L. Ed. 216; Alexander Spmmt <& Son 
v. U. S., 281 U.S. 249, 254, 74 L. Ed. 832. 

In Perkins v. Lukens Steel Co., 310 U.S. 113, 125, the 
Court said it is now clear that neither damage nor loss of 
income in consequence of the action of government which 
is not an invasion of recognized legal rights, is in itself a 
source of legal rights in the absence of constitutional legis¬ 
lation recognizing it as such. Competition has been held 
not to he an invasion of a legal right New Orleans, M. & 

T. R. Co. v. Ellerman, 105 U.S. 166, 174, 26 L. Ed. 1015; 
Carolina Power & Light Co. v. S. C. Public Service Author¬ 
ity, 94 F. 2d 520, 523 (cert. den. 304 U.S. 578); Tennessee 
Electric Power Co. v. T. V. A., 306 U.S. 118, 139; Federal 
Communications Commission v. Sanders Bros. Radio Sta¬ 
tion, 309 U.S. 470, 473. In Chesapeake & Ohio Ry. Co. v. 

U. S., 283 U.S. 35, 42, 75 L. Ed. 824, the Court said it would 
he unreasonable to hold that Congress did not intend to 
empower the regulatory authority to authorize competing 
service found to be convenient or necessary in the public 
interest. Competitive operations of common carriers have 
been granted in the public convenience in U. S. v. Pierce 
Auto Freight Lines, 327 U.S. 515, 90 L. Ed. 821, and U.S. 
v. Detroit & Cleveland Navigation Co., 326 U.S. 236, 90 
L. Ed. 38. 

The appellant has failed to state a claim upon which relief 
can be granted. 


n 

Appellant's Motion for Summary Judgment Was Properly 

Denied. 


The caption to Point I of appellant’s argument is that 
“The Motion of the Appellant for a Summary Judgment 
Should Have Been Granted.” However, the argument is 
that the Commission failed to furnish the appellant with a 
copy of the notice of the first investigation, and that as 
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a consequence appellant was denied the opportunity to pre¬ 
sent evidence and cross-examine witnesses. After devoting 
pages 11 to 16 of its brief to this argument, the appellant 
then says, in a one-sentence paragraph on page 17, that 
its motion for summary judgment should have been granted. 
We shall now direct our argument to this point. 

Buie 56(c) of the Rules of Civil Procedure provides for 
summary judgment if the pleadings and other papers 11 show 
that there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a matter 
of law”. This Court, in Garrett Biblical Institute v. Ameri¬ 
can University, 82 U.S. App. D. C. 265, 163 F. 2d 265, said 
that a general denial of an allegation of fact “is sufficient 
to raise an issue”. An examination of the original petition 
of appeal (App. 2-9) and the amended petition (App. 67-76) 
in the case at bar and the Commission’s answers to each 
(App. 36-44 and 97-103) shows that there are several genu¬ 
ine issues in the appeal. The appellant does not argue that 
it is entitled to judgment “as a matter of law”. 

On all these issues the Trial Court said: “An examina¬ 
tion and analysis of the testimony of the numerous witnesses 
as to the need for the service afforded by the extension in 
question satisfies the Court that the Commission’s findings 
are supported by substantial evidence” (App. 112), and 
that upon “examination of the record in its entirety the 
Court finds substantial, competent evidence to sustain the 
decision” requiring the extension of Transit’s W-4 line 
(App. 113). 

Since the issues have been tried, and there is no argument 
that appellant was entitled to a summary judgment “as a 
matter of law”, it follows that the lower Court properly 
denied the motion for summary judgment. 
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II 


Appellant Had Actual Notice of the Original Proceeding; It 
Was Given Statutory Notice of the Hearing on Remand; 
It Fully Participated in the Proceeding, and Had All That 
Due Process Requires. 


In Point I the appellant makes substantially the same 
argument about lack of notice that it makes under its Point 
II beginning on page 17 and under its Point V beginning 
on page 34 of its brief. 

The appellant’s principal argument under Point I is 
that it was not furnished with a copy of the notice of the 
original hearing. The record shows that appellant’s Traffic 
Manager was present at the original hearing (App. 40, 42, 
61). The appellant does not deny this. It complains because 
it was not furnished with a copy of the notice as the utility 
affected by the investigation. The notice of the original 
hearing (App. 115) shows that the proceeding was initiated 
upon the complaints of service by Capital Transit Company, 
and the proposal of Capital Transit Company with modifi¬ 
cations thereof for its operations in Southeast Washington. 
No mention is made of any complaint against the appellant, 
which is admitted on page 13 of its brief. There was no 
reason to treat appellant as ‘* the public utility complained 
of”. 


Section 43-409 of the Code provides that the Commission 
shall, prior to formal hearing, “notify the public utility 
complained of that a complaint has been made”. Sections 
43-414 and 43-415 provide, among other things, that when 
the Commission believes than any reasonable service is 
not supplied or that an investigation should be made it may 
summarily investigate the same, but that if, after making 
such summary investigation, the Commission is satisfied 
that sufficient/grounds exist to warrant a formal hearing, it 
shall furnish such public utility interested a statement noti¬ 
fying it of the matters under investigation. While it was 
demonstrated to the Court below on the original petition 
of appeal that appellant had actual notice, nevertheless the 
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Court held that the appellant should be given an opportunity 
to be heard in the proceeding. It thereupon remanded the 
proceeding to the Commission to receive evidence of the 
appellant and of any other interested party (App. 63). 

After remand, the Commission issued its notice of formal 
public hearing upon the matters involved in Formal Case 
No. 383 and upon such matters as directed by the Court 
(App. 119-120), a copy of which was served upon appellant 
The appellant appeared at the hearing, presented its evi¬ 
dence, none of which was excluded, and cross-examined the 
witnesses. All of its evidence was carefully considered 
by the Commission in promulgating its Order No. 3715. 

In view of the appellant’s claim that it had been denied 
opportunity to cross-examine witnesses who appeared at 
the first hearing, it was offered the opportunity to cross- 
examine them at the hearing on remand. Instead of avail¬ 
ing itself of such opportunity, it objected to the procedure 
and declined to cross-examine such witnesses (App. 155, 
284-287, 295). At no time during the proceedings on remand 
did appellant ask the right to cross-examine any witness on 
testimony given in the original proceedings. 

The appellant is not in a position to complain it has no 
opportunity to meet the testimony given at the first hearing. 
In argument on its amended petition of appeal, the appel¬ 
lant stated that the witnesses who appeared at the hearing 
on remand were the same who appeared in the first pro¬ 
ceeding, except for one witness, and that the testimony they 
gave was in substance the testimony they had given in the 
prior proceeding (App. 295, 309, 403, 404, 407). The ap¬ 
pellant made this statement: 

<<• • • if Your Honor examines the record in the prior 
case, and compares it with the record in the new case, 
you will find that they are the same witnesses, with one 
exception, Miss Colussy. The testimony they gave, in 
substance, was the testimony they had given in the 
prior case.” (App. 472.) 
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The witness Miss Colussy, who did not appear at the first 
proceeding, was cross-examined by the appellant at the 
hearing on remand (App. 422-424). 

The appellant may not now be heard to complain because 
it did not cross-examine the witnesses on the testimony they 
had given in the first hearing. The right to a full hearing 
does not include the right to challenge evidence not offered. 
Federal Power Commission v. Natural Gas Pipeline Co. of 
America, 315 TJ.S. 575, p. 584. 

Notwithstanding the remand of the proceedings to the 
Commission to permit appellant to present evidence and 
to cross-examine other witnesses, it still claims that it has 
been denied due process. It made the same contention in 
its amended petition of appeal, and the learned Court an¬ 
swered that contention by stating that it is of opinion * 1 that 
any defect in the proceeding caused by lack of notice to 
W. M. & A. was corrected by the Court’s remand of the 
proceeding to the Commission and the subsequent action of 
W. M. & A. in the proceeding” (App. 111). The appellant’s 
position is that it may eat its cake and have it too. It 
wants three 11 days in Court”. In National Labor Relations 
Board v. Donnelly Garment Co., 330 U.S. 219, 228, the Court 
said: “Due process does not afford a party the right to * 
treat as a rehearsal a hearing on the issues for which the 
hearing was adequate.” 

Under its Point I, the appellant says that its application 
for reconsideration of Order No. 3530 stated specifically 
the errors complained of as grounds for such reconsidera¬ 
tion. The appellant, however, did not ask the Commission 
to reconsider the testimony in that proceeding, but rather 
asked that the Commission vacate its order “and to have 
all testimony taken in connection with the matter expunged 
from the record” (App. 6, 41). The appellant did not ask 
to be heard; it did not ask the Commission to reconsider 
or to redetermine any issue decided by it. All the appel¬ 
lant then sought was that the Commission “expunge” the 
testimony so that there could be no record. 
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The appellant did not file an application to reconsider 
Order No. 3715. Section 43-704 provides that no appeal 
shall lie from an order of the Commission unless an applica¬ 
tion for reconsideration has been filed. 

IV 

Appellant Has No Cause to Complain That Transit's Line C-2 
Was Abandoned; It Was Fully Apprised of the Proposal 
to Abandon C-2. and May Not Be Heard to Complain. 

Under Point II, the appellant complains, on pages 17 and 
18 of its brief, that the Commission’s notice of hearing on 
remand did not inform it that the Commission would again 
consider the recommendation of Transit to abandon its C-2 
line, and that the appellant has been prejudiced by failure 
to receive such notice. 

This complaint is without merit. One of appellant’s prin¬ 
cipal contentions in the first petition of appeal was that the 
extension of C-2 line to 38th Street and Pennsylvania 
Avenue would be a duplication of and competitive with 
appellant’s line between that point and Barney Circle, and 
would deprive it of property without due process of law 
(App. 5, 6 and 8). The Commission found that the exten¬ 
sion of C-2 line “would reduce substantially the number of 
passengers and the revenue” of appellant, and would result 
to some extent in duplication of service between the inter¬ 
section of Pennsylvania and Alabama Avenues and Com¬ 
modore Barney Circle (App. 91). Because of the lack of 
use of the C-2 line north of Naylor Road, and because of 
the loss that would be occasioned to the appellant by its 
extension, the Commisison authorized the abandonment of 
the C-2 line (App. 92). 

It follows from the foregoing that the abandonment of 
C-2 line has not prejudiced the appellant, as it contends, 
but on the other hand has actually improved its position 
by eliminating whatever duplication of service and loss of 
revenue the extension would have occasioned. It has no 
cause to complain of the abandonment of C-2. 
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The appellant has no right to be heard to complain of lack 
of notice that the abandonment of C-2 line would be con¬ 
sidered, for several substantial reasons. First, the original 
notice of hearing clearly stated that one of the matters to 
be considered was Transit’s proposal to discontinue the 
C-2 line (App. 117). Second, the original petition of appeal 
(App. 7) and the amended petition (App. 72) show that 
appellant alleged that Transit had asked reconsideration of 
the question and that the abandonment be approved. A 
third reason is that appellant did not file an application for 
reconsideration of Order No. 3715, and did not complain 
in its amended petition of appeal that it had not received 
notice that the abandonment of C-2 would be considered 
in the hearing on remand. Section 43-704 of the Code pro¬ 
vides that no appeal shall lie from an order of the Commis¬ 
sion unless an application for reconsideration shall have 
been first made and determined, and that no one shall in 
any court urge or rely on any ground not set forth in the 
application for reconsideration. For these reasons appel¬ 
lant should not now be heard to complain that it was not 
advised that consideration would be given to the proposal 
to abandon C-2 line. 

"While the caption to Point II of appellant’s argument 
(p. 17) indicates that its argument relates to its claimed 
lack of notice of the matters to be considered, the principal 
argument made on pages 18 to 22 relates to the testimony 
and the Commission’s findings, rather than lack of notice. 

On pages 18 and 19-20, appellant says that the Commis¬ 
sion found that the extension of Transit’s W-4 line would 
produce the negligible loss of $145 in revenue per year. 
The Commission did not make such a finding. There was 
no evidence presented by the appellant of any loss it could 
or would suffer by the extension of W-4 line, except from 
the very small area known as Fairfax Village. It made 
no survey of any passengers or prospective passengers out¬ 
side of the Fairfax Village area. It was so stipulated 
(App. 382). The Commission found, therefore, that it was 
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impossible to make a finding of “the net effect’’ upon the 
appellant from the extension of Transit’s W-4 line. From 
the evidence, it found that the extension “will not adversely 
affect” the appellant (App. 93). 

The loss of $145 that appellant might suffer by the ex¬ 
tension of W-4 line was the maximum loss that could be 
determined from the survey in the Fairfax Village area, 
even if appellant’s survey were accepted as the basis for 
such determination. In its Finding No. 11, the Commission 
said that the survey cards “indicate” that appellant's 
present passengers “living in Fairfax Village area” would 
discontinue appellant’s line sufficient to produce “the 
negligible loss of $145 in revenues per year” if W-4 were 
extended, but it added, “No survey was made in areas other 
than the Fairfax Village area to determine the number of 
prospective passengers who would use a combination of the 
facilities of W. M. & A., and the W-4 line of Capital 
Transit” if that line were extended. It also found “There 
is evidence in the record which indicates that some use 
would be made of a combination ride on the lines of the 
two Companies” (App. 91 and 92). 

On page 19 of its brief appellant says the energies of 
the Commission’s Staff were directed entirely to means by 
which to destroy the effects of the survey presented by 
appellant. This statement is far from being correct. The 
Commission’s Staff did make a very thorough and complete 
analysis of the survey cards, and found a great many of 
them were incomplete, wholly erroneous or gave conflicting 
answers which made them unreliable, which the appellant’s 
witness was forced to admit in many instances (App. 238, 
239, 240, 241, 242, 245, 246, 247, 248, 249, 255, 256, and 
others). After eliminating the conflicting answers on the 
survey cards, the Commission’s Staff made an analysis of 
those that appeared complete on the face of the cards on 
its Exhibit K (App. 483). It was upon the basis of this 
analysis that the Commission found that from Fairfax 
Village only, assuming that the survey was correct, the 



extension of W-4 would take from the appellant $145 of 
revenue per year. 

On page 20 of its brief, the appellant stated that how 
much of the $12,827.86 “loss” the Commission found the 
appellant would suffer by the extension of the C-2 line would 
be added to the loss of $145 from the extension of W-4 line. 
But C-2 was abandoned, so appellant will suffer no loss 
from its operation. 

Appellant’s own statement on page 19 of its brief that the 
surveys were “unique and new” to the staff of Transit and 
the appellant’s own witness may account in part for the 
incomplete and unreliable survey presented in the case. In 
any event, it was so incomplete and so unreliable that ap¬ 
pellant felt it was necessary to make a resurvey in the same 
area. Since it was the appellant who desired an opportunity 
to be heard, it had some duty to show the burden of its 
complaint. Appellant now says that because the Commis¬ 
sion did not make a survey of its own it should not be 
permitted to complain that the one conducted was inac¬ 
curate or incomplete. Surely appellant would not expect 
the Commission to close its eyes to such inconsistent and 
conflicting information, when by eliminating the unreliable 
survey cards it could find a reasonable basis to use the 
survey. 

In order to minimize the degree of the inaccuracies of 
the survey cards which the Commission Staff found to be 
unreliable, appellant says on page 19 of its brief that the 
Commission’s expert was rejecting survey cards because 
the destination of the person surveyed was stated as Ana- 
costia, “yet he was unable to state for the record where 
Anacostia was located ’ ’. This statement is quite inaccurate. 
In answer to the question from appellant’s counsel, “Where 
does Anacostia end and Congress Heights begin?” (App. 
463), the Commission’s witness answered, “I don’t know 
the exact boundaries of Anacostia” (App. 464). There are 
no geographic lines defining the communities known as 
Anacostia and Congress Heights, any more than there are 
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established lines defining the geographic areas of other 
communities of the city of Washington. 

Appellant’s own witness who supervised the survey ad¬ 
mitted that answers on many of the survey cards were 
inaccurate and that the answers could not be relied upon. 
(App. 238, 240-242, 245-249, 255, 256, and others). He also 
admitted that his estimated loss was erroneous because of 
misinformation on the survey cards, or because he had com¬ 
puted losses where none existed (App. 189-192, 194^196, 
198-200, 203, 220-223, 246, 249, and others). The witness 
also admitted that some answers given in the resurvey had 
negatived the answers given in the first survey (App. 238- 
241, 248, 255-256, and others). 

In order to use the survey it was necessary to eliminate 
the inaccuracies. When that was done the survey was used. 
It was not to destroy the survey, as appellant says. 

Appellant admits, on page 20 of its brief, that how many 
passengers who would make up the gain to Transit by the 
C-2 extension would now use W-4 line, since the C-2 line 
was abandoned, “is an unanswered question. That many 
of them would is beyond peradventure. ” The reason that 
this is an unanswered question and that appellant is left 
only to a guess is that the survey was not complete enough 
to determine such questions. 

Appellant is frank enough to admit, on page 21 of its 
brief, that the information necessary to determine the exact 
number of its passengers who might use W-4 line “to reach 
Commodore Barney Circle and downtown Washington” 
was not obtained. It says the information was not obtained 
because it did not know that the Commission might aban¬ 
don the C-2 line. This is feeble argument in the light of 
the notice of the hearing (App. 117) and appellant’s al¬ 
legations in its original petition (App. 7) and its amended 
petition (App. 72). Furthermore, determination of such 
a question should not have been limited to travel to Com¬ 
modore Barney Circle and downtown Washington. Line 
. W-4 does not serve these areas. It will operate between 
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Bolling Field and the intersection of 38th Street and Ala¬ 
bama Avenue. The appellant made no effort to find out 
how many persons living in other areas traversed by W-4 
would use it in combination with appellant’s own lines, and 
objected to other witnesses giving such information (App. 
312, 381, 410). 

Appellant’s argument is not upon proof of any prejudice 
or injury by the extension of W-4 line, but upon pure con¬ 
jecture. Instead of relying upon evidence, it says on page 
20 of its brief that the situation “might well be” that most, 
if not all, of its passengers who stated on the survey they 
would use C-2 will now use W-4. This statement is pure 
conjecture. C-2 operated between Barney Circle and the 
intersection of 36th Street and Alabama Avenue. W-4 will 
operate in a completely different direction as a peripheral 
crosstown line. It would be absurd to conjecture that ap¬ 
pellant ’s passengers who want to ride between Fairfax Vil¬ 
lage and Barney Circle would ride the W-4 crosstown be¬ 
tween Fairfax Village and Bolling Field, in a completely 
different direction. 

On page 21 of its brief appellant says confiscation of its 
rights and property and destruction of its business ‘ ‘ might 
well” result from the establishment of W-4 line as a com¬ 
petitor. Conjecture and speculation of this character are 
far from the clear and convincing evidence that is required 
to show confiscation. Dayton Power & Light Co. v. P.U.C., 
292 U.S. 290; Los Angeles Gas & Electric Cory. v. Railroad 
Commission, 289 U.S. 287, 305; Lindheimer v. IU. Bell Tel. 
Co., 292 U.S. 151, 169. General allegations of confiscation 
are insufficient to invalidate orders of regulatory bodies. 
Not only must the facts be alleged, but they must be but¬ 
tressed by convincing proof. III. Commerce Commission 
v. Thomson, 318 U.S. 675, 685-686. 

On page 21 of its brief the appellant argues that by fail¬ 
ure to give it proper notice and to fully inform it regard¬ 
ing its intentions, the Commission has deprived it of the 
opportunity to develop how much additional loss of revenue 
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it would suffer from the competition of the extension of 
W-4. The record shows that appellant at no time asked 
for additional time to supply other information, other than 
to make a resurvey, and then only in Fairfax Village. The 
record also shows that the Commission issued its notice of 
hearing on remand on April 20, 1950, of hearing to begin 
on May 9, 1950 (App. 119), and that hearings were held 
on different days from that date to June 20, inclusive, 1950 
(App. 79). The appellant did not attempt to bring before 
the Commission a single witness to show that the extension 
of the W-4 line would deprive it of any passengers or 
revenue. 

On the contrary, when witnesses were asked if their use 
of Transit’s extension would take passengers or revenue 
from appellant, its counsel made serious objection to such 
testimony being given (App. 311, 312, 314, 338, 381, 397, 
399, 410). Certain witnesses testified that use of the ex¬ 
tension to 38th Street and Alabama Avenue would not de¬ 
prive appellant of revenue (App. 344, 364, 410, 412, 422). 

V 

The Hearing on Remand Was Within the Statutory Authority 

for Remand. 

In its Point III, pages 22 to 25, inclusive, of its brief, the 
appellant argues for a narrow and limited hearing on re¬ 
mand, which is not justified by the statute authorizing 
hearings on remand, and would deny the very due process 
which appellant proclaims so loudly for itself. Section 
43-705 of the Code provides that the court may require the 
Commission to receive additional evidence upon “any sub¬ 
ject related to the issues on said appeal” upon which there 
is no substantial testimony. Briefly stated, appellant’s 
issues were that it had been denied procedural due process 
and was being deprived of its property without due proc¬ 
ess. Transit raised other issues. Clearly, under the terms 
of the statute the Court was authorized to require the Com¬ 
mission to receive evidence upon these matters. The lower 
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Conrt so directed, and appellant has no canse to complain 
of such requirement. 

On page 23 of its brief, appellant says that had the stat¬ 
ute been followed by the lower Court, the hearing on re¬ 
mand “would have been limited” to the reception of evi¬ 
dence dealing with the contentions of appellant and 
Transit. The strictest interpretation of the statute would 
not deny the public the right to be heard upon the question 
of continuing or abandoning the C-2 line or the extension 
of either line to 38th Street and Pennsylvania Avenue. 
Certainly the statute could not reasonably be interpreted 
to deny the Commission and the public the right to present 
testimony and to cross-examine witnesses upon the very 
issues raised by appellant and Transit. 

Appellant also says on page 23 of its brief that the hear¬ 
ing on remand should have been only for the purpose of 
permitting Transit to offer evidence about the extensions 
of its lines, and the appellant to offer evidence showing 
that “it was a necessary party” to the proceeding, “and 
for no other purpose”. The appellant, least of all, should 
be heard to complain that the Court went beyond the scope 
of its statutory authority. If the Court had limited the 
appellant to evidence showing that “it was a necessary 
party” to the proceeding, the appellant would not have 
been permitted to offer its testimony relating to the survey 
in Fairfax Village. 

On page 23 of its brief the appellant again complains 
that it had no notice of the abandonment of the C-2 line. 
As elsewhere pointed out in this brief, the proposal to 
abandon the C-2 line was one of the principal issues raised 
by Transit in its proceeding before the Commission (App. 
117) and in its appeal from the Commission’s order re¬ 
quiring extensions (App. 30-31). The appellant shows by 
its own original petition of appeal (App. 7) and its amended 
petition (App. 72) that the matter of abandonment of 
Transit’s C-2 line was one of the main issues. 



25 


On page 24 of its brief, the appellant again complains 
because the Commission permitted witnesses to testify in 
the proceeding on remand regarding the extension of 
Transit’s lines. The appellant was neither prejudiced nor 
surprised by the testimony, because, as it stated, the wit¬ 
nesses and their testimony were substantially the same as 
in the first hearing (App. 295, 309, 403, 404, 407, 472). 

The appellant complains that some witnesses testified 
about the use of a weekly pass on Transit and Transit’s 
proposal to change its terminal of the C-2 line from 36th 
Street and Alabama Avenue to Branch Avenue and Ala¬ 
bama Avenue, which appellant says, on page 25, were mat¬ 
ters improperly considered and form the basis for most 
of the Commission’s findings and conclusions. The Com¬ 
mission’s order clearly shows that it made no finding and 
conclusion regarding use of the weekly pass on Transit 
lines, nor the change of the C-2 terminal, because the C-2 
line was completely abandoned. 


The Record Supports the Commission's Findings and Con¬ 
clusions and Was So Found by the Lower Court. 

Under Point IV, pages 25 to 33, inclusive, of its brief, 
the appellant seeks by argument to show that the Commis¬ 
sion’s finding and conclusion that Transit’s W-4 line should 
be extended was not supported by substantial evidence, in 
spite of the finding by the lower Court that the evidence 
upon which the findings are based is “substantial” (App. 
112 ). 

The argument on pages 28 to 33, inclusive, is upon a 
matter of which appellant has no right to complain. Its 
argument is, in substance, that there is no substantial tes¬ 
timony to show that the extension of W-4 line would be 
compensatory and no testimony as to the cost of the exten¬ 
sion of the said line. 

Only Transit may complain that the extension of its W-4 
line may not be reasonably compensatory. It makes no 
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such claim. A court “will not listen to a party who com¬ 
plains of a grievance which is not his.” Interstate Com¬ 
merce Commission v. Chicago, R. I. & Pac. Ry. Co., 218 U.S. 
88,109. 

Appellant’s argument on pages 25 to 27, inclusive, of its 
brief is that it does not agree with the Commission’s find¬ 
ings and conclusions. The courts have said that a chal¬ 
lenge to a regulatory order does not make it suspect. Fed¬ 
eral Power Commission v. Hope Natural Gas Co., 320 U.S. 
591. On page 25 the appellant says the Commission’s find¬ 
ing (App. 90) that there is no direct public transportation 
between the residential and shopping areas of the northern 
portion of Southeast Washington and other residential and 
shopping areas and the governmental installations of 
Southeast Washington, and that there is need for such 
service, “is not supported by substantial testimony”. A 
look at Map Exhibit No. 1 (App. 473) shows that there is 
“no direct public transportation” between the northern 
and southern areas of Southeast Washington, as the Com¬ 
mission found. A look at Map Exhibit No. 2 (App. 474) 
shows that the establishment of W-4 line will connect all 
of the community areas between the northern and south¬ 
ern portions of Southeast Washington from Bolling Field 
to 36th Street and Alabama Avenue. The single issue in 
this case, as stated by the lower Court (App. 109), is the 
extension of W-4 from 36th Street and Alabama Avenue to 
38th Street and Alabama Avenue, S. E. That extension is 
shown by a dash line in the middle diagram of the map at 
page 485 of the Appendix. With that extension, then, W-4 
line “would constitute a peripheral crosstown line connect¬ 
ing the shopping and business center near Fairfax Village 
with certain residential areas of Southeast Washington 
and Bolling Field”, as found by the Commission (App. 91). 
This extension “would supply public transportation to 
areas that have need for public transportation but where 
no such transportation is now provided”, as the Commis¬ 
sion found (App. 92). 
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To give some color to its argument that the Commis¬ 
sion’s findings are not supported by substantial evidence, 
appellant says on page 25 of its brief that contrary to the 
Commission’s finding the record shows there is direct serv¬ 
ice between Pennsylvania and Alabama Avenues and the 
shopping areas contiguous to Pennsylvania and Minnesota 
Avenues. The Commission made no finding to the con¬ 
trary. That question was never in dispute. Appellant 
sets up a straw man to knock him down. Furthermore, the 
areas of Pennsylvania and Alabama Avenues on one hand 
and Pennsylvania and Minnesota Avenues on the other 
hand are both in the northern part of Southeast Washing¬ 
ton. Southeast Washington, as described by all of the wit¬ 
nesses in the case, is that area lying generally between 
Pennsylvania Avenue on the north, Anacostia River, Poto¬ 
mac River, and Southern Avenue. 

Appellant says on page 25 of its brief that the record 
further shows that there is combination service from Fair¬ 
fax Village to Naylor Gardens, “the only other shopping 
center mentioned in the record”, and that all of the gov¬ 
ernment installations referred to can be reached by com¬ 
bination service. It is error to assert that Naylor Gardens 
is the only other shopping center mentioned in the record, 
or to assume that there are not other shopping centers in 
all of the various community areas in Southeast Washing¬ 
ton, including areas along Pennsylvania Avenue and 
Nichols Avenue and other streets of Anacostia. When the 
Commission stated there was no public transportation be¬ 
tween residential and shopping areas of the northern por¬ 
tion of Southeast Washington and other residential and 
shopping areas, its finding was not confined to the single 
shopping center at Naylor Gardens. 

Appellant’s own witness stated that to reach other por¬ 
tions of Southeast Washington it would be necessary to 
ride appellant’s line from Fairfax Village to Pennsylvania 
and Minnesota Avenues and transfer and then ride to 
Nichols Avenue in Anacostia and make the second trans- 
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fer to another route along Nichols Avenue to reach Con¬ 
gress Heights in the southeastern part of Southeast Wash¬ 
ington. A look at the map shows the very long and cir¬ 
cuitous routes that would be required to make such a jour¬ 
ney, in addition to the delays at transfer points. 

Appellant says the record is barren of testimony with 
respect to the “difference in length’’ of the W-4 line and 
the combination lines over the circuitous routes just de¬ 
scribed. First, it may be pointed out that the “difference 
in length” over the direct line of the W-4 and other cir¬ 
cuitous trips with transfers is not a matter of prime im¬ 
portance. The chief concern of the areas to be provided 
with transportation by the W-4 line is that there is pres¬ 
ently no public transportation available, as shown by num¬ 
bers of witnesses. The Commission found from the testi¬ 
mony of record that the area between the intersection of 
Pennsylvania and Alabama Avenues and the intersection 
of 36th Street and Alabama Avenue “is without public 
transportation service and there is a need for such service 
in the said area” (App. 89). It found that there was no 
direct public transportation between the northern portion 
of Southeast Washington and the southern portion of 
Southeast Washington, and that there “is need for such 
transportation service” (App. 90). The Commission found 
that the area adjacent to Alabama Avenue between the in¬ 
tersection of 11th Place and Alabama Avenue and Stanton 
Road and Alabama Avenue “is without public transporta¬ 
tion of any kind and there is need for such transportation ’ ’ 
(App. 90). That there is no transportation, as stated by 
the Commission, is demonstrated by reference to Map Ex¬ 
hibit No. 1 (App. 473). These facts were not disputed by 
any witness. 

The appellant did not produce a single witness to testify 
that the extension of W-4 was not necessary for the public 
convenience. Many witnesses appeared at the hearing to 
testify that they need transportation over the area pro¬ 
posed by the Commission’s extension between 36th Street 
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and Alabama Avenue and 38th Street and Alabama Ave¬ 
nue (App. 334, 343, 357,365, 366, 377, 392, 409, 422). These 
people, their neighbors, and the citizens’ associations for 
which they spoke live outside of the Fairfax Village area 
surveyed by appellant. 

When these citizens and association representatives were 
asked if their use of the extension of Transit’s line would 
deprive appellant of passengers and revenue, appellant’s 
Counsel made strenuous objection (App. 311, 338, 381, 399, 
410). The appellant did not desire testimony to show that 
the extension of Transit’s line to 38th Street and Alabama 
Avenue would produce new passengers and additional rev¬ 
enue to it. 

The distance necessary to travel by the circuitous routes 
does show the great inconvenience to the public, and demon¬ 
strates the need for direct service such as would be given 
by the W-4 crosstown line. The great distances that ap¬ 
pellant would require the public to travel and the time re¬ 
quired for such travel may be illustrated by reference to 
the testimony relating to a few of the persons surveyed. 
An extreme case, but one which the appellant used in com¬ 
puting its claimed loss, was the person living at 2143 Suit- 
land Terrace, whose destination was Suitland. That per¬ 
son lives on appellant’s line and could not reach Suitland 
except by using appellant’s line. The witness finally stated 
that the person surveyed could reach Suitland by traveling 
over W-4 to Nichols Avenue, a distance *‘ that is about four 
miles ’ ’, and then transferring to a Transit route that would 
take him as far as South Capitol and Atlantic Streets, a 
distance of ‘ 1 about a mile ’ ’, making a total distance so far 
of five miles, and then transfer to appellant’s Oxon Hill 
line and travel “about seven miles”, so that such a person 
would travel “about twelve miles distance” (App. 249) to 
use the W-4 extended. That person can go to his destina¬ 
tion, and does so (App. 248), directly over appellant’s line. 
It is upon the basis of such survey that appellant’s wit- 
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ness computed his alleged losses, which he varied from 
time to time. 

Another illustration of the distance, delay and incon¬ 
venience of existing transportation is shown by the testi¬ 
mony of Mr. Cleeton, who lives at 34th and Camden Streets 
(App. 327) and works at the Naval Research Laboratory 
(App. 328), who says that he has no direct transportation 
between his home in the northern part of Southeast Wash¬ 
ington and the Laboratory, which is in the southern por¬ 
tion of the area. In order to reach the Naval Research 
Laboratory by present transportation, it is necessary for 
him to make two transfers and travel more than six miles 
(App. 328) and take approximately one and one-half hours 
to make the trip (App. 335, 336). When the witness was 
asked to state the experience and need of his neighbors, 
appellant objected to such needs being given (App. 338). 
The testimony shows that to travel from Shipley Terrace 
to the Naval Research Laboratory it is necessary to ride 
over three circuitous lines, making two transfers (App. 
338, 339). 

Another witness testified that the extension of W-4 would 
permit her to continue to use appellant’s line and make one 
transfer to go to her place of employment, which would be 
much shorter in time than her present means of public 
transportation and would save about one-half hour (App. 
423). This witness did not live in the area surveyed. She 
testified that she would still continue to use appellant ’s line 
and could not be considered as a passenger lost to appel¬ 
lant by the establishment of the W-4 line (App. 422). An¬ 
other witness who does not live in the area surveyed by 
the appellant and lives in the northern portion of South¬ 
east Washington (App. 362) and works at the Naval Re¬ 
search Laboratory in the extreme southern portion of the 
area has to ride on three separate bus lines and make two 
transfers, taking from forty-five minutes to one and one- 
half hours to make the trip (App. 363). This witness tes¬ 
tified that if Transit’s line were extended to 38th Street 
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and Pennsylvania Avenue she would still continue to ride 
appellant’s line (App. 364) every day for work and most 
of the time on weekends (App. 365). She testified that she 
had a definite need for the extended service (App. 365). It 
is obvious that the appellant would not lose any revenue 
from this passenger. 

Mr. Osch lives in the northern part of Southeast Wash¬ 
ington, and says that his children need the transportation 
from 38th Street and Pennsylvania Avenue and that when 
they are attending the recreation park or the theater at 
the junction of Good Hope Road and Alabama Avenue they 
have to walk a distance of 11 about a mile and a half or two 
miles” (App. 340-343). He testified that if Transit’s line 
were extended the service of the appellant now used by his 
family would not be taken away but that it would give 
them a service that they need (App. 344). 

Witness Reed does not live in the area surveyed by the 
appellant (App. 382). He testified on his own behalf and 
on behalf of his citizens’ association that if Transit’s line 
were extended to 38th Street and Alabama Avenue it 
“would be quite a help to all of our citizens along that 
line” (App. 387). His association approved the extension 
by unanimous vote (App. 389-390). He testified that there 
is no public transportation between the intersection of 38th 
Street and Pennsylvania Avenue to the area of Camden 
Street and Suitland Road, or between 36th Street and Fair¬ 
fax Village (App. 390). He testified that to go by public 
transportation from the area at 36th Street and Alabama • 
Avenue to Fairfax Village a passenger would have to make 
two transfers and travel on three separate lines (App. 390- 
391). He testified that to travel from Fairfax Village to 
Bolling Field, Naval Air Station or Naval Research Lab¬ 
oratory, a passenger would have to make two transfers and 
ride three separate lines and the travel would take “quite 
a good while” because the wait at the transfer points may 
be as much as thirty minutes (App. 391). He testified that 
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the route of the W-4 would be a convenient way to reach 
the destination (App. 392). 

Mr. Rhodes, who is pastor of a church at the intersec¬ 
tion of Branch Avenue and Alabama Avenue (App. 374), 
testified that some members of his congregation live in Con¬ 
gress Heights which “is just three miles on Alabama from 
our church” (App. 376). To reach their church the mem¬ 
bers living in Congress Heights would have to ride on three 
separate bus lines and make two transfers (App. 376). 
W-4 would give short, direct service. 

Mr. Temple, who appeared on his own behalf and as 
President of the Bradbury Heights Citizens’ Association 
(App. 394), testified that the most direct route for children 
in the Bradbury Heights area to reach Sousa High School 
would require riding over two lines with one transfer, and 
that the distance is 3.8 miles (App. 396). 

The testimony of these witnesses is typical of residents 
living in the area that would be served by an extension of 
W-4 who were not included in the survey made by appellant 
and find need for transportation where now there is either 
no direct transportation or that the existing transportation 
is so circuitous and so long and takes so much time as to be 
wholly inadequate and unsatisfactory from the point of 
public convenience. There is similar testimony from other 
witnesses. 

Yet appellant argues that the Commission’s findings are 
not supported by substantial testimony. Appellant even 
asserts on page 30 of its brief that “not one witness from 
any other area” to be served by W-4 appeared to testify 
and that no one appeared from any of the government in¬ 
stallations “seeking the establishment of the W-4 line”. 

Appellant’s argument on pages 26 to 28, inclusive, is that 
the inconvenience of a transfer does not justify the exten¬ 
sion of the W-4 line. The purpose of establishing W-4 line 
and extending it from 36th Street and Alabama Avenue to 
38th Street and Pennsylvania Avenue was not to avoid the 
use of transfers. On the contrary, as the testimony shows 
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and as the Commission found, it is for the purpose of serv¬ 
ing areas not now served where there is need for trans¬ 
portation, to constitute a crosstown line serving between 
38th Street and Pennsylvania Avenue in the north and 
Bolling Field in the south, and as a feeder to the radial 
lines to Barney Circle and to downtown Washington. One 
of the essential uses to be made of the line would be as a 
feeder line to these radial lines to which transfers could 

be made. The lower Court held that an examination and 

» , 

analysis of the testimony of the numerous witnesses as to 
the need for the service afforded by the extension of W-4 
line satisfies the Court that the Commission’s findings 11 are 
supported by substantial evidence”. It said that consider¬ 
ing the entire record it is led to the conclusion that the 
evidence before the Commission upon which its findings are 
based is “substantial” (App. 112). 

Appellant cites Puget Sound Traction L. & P. Co. v. 
P. S. C., 100 Wash. 329,170 P. 1014, and cases therein cited, 
in support of its argument that mere use of a transfer is 
not sufficient to justify a change in operations. The Com¬ 
mission agrees thoroughly with what the Court there held; 
but there an existing line was rerouted to take passengers 
from a certain community to downtown solely for the pur¬ 
pose of avoiding making a transfer. The facts in that case 
and those at bar are not similar in any respect. Appellant’s 
line is not being changed or modified in any respect by the 
Commission’s Orders Nos. 3530 and 3715. None of Transit’s 
lines is being changed or rerouted to avoid transfers. On 
the contrary, the W-4 line established by the Commission’s 
order furnishes transportation in areas not now served by 
any transportation line, and makes available transfers from 
it to all of Transit’s radial lines in Southeast Washington 
operating into Barney Circle and downtown Washington, 
as well as appellant’s line. The Puget Sound case and the 
cases therein cited have no relation to the requirements of 
the extension of the W-4 line. 
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It is interesting to note that in the Puget Sound case 
and the cases therein cited and relied upon by appellant the 
Court speaks of the “public interest” in relation to trans¬ 
portation requirements. Under Point VII appellant com¬ 
plains because the Commission made use of the words 
“public interest” in connection with transportation 
requirements. 

On pages 32 and 33 of its brief, appellant says it 41 seri¬ 
ously doubts” the accuracy of the Commission’s finding 
that the area adjacent to Alabama Avenue between the in¬ 
tersection of 36th Street and Alabama Avenue is without 
public transportation service and that there is need for 
such service. The appellant’s “doubts” of the accuracy 
of the Commission’s finding do not rise to the level of 
proof that the finding is in error. Certainly appellant can 
have no doubt that there is no available transportation 
service between the two points. A reference to Map Ex¬ 
hibit No. 1 (App. 473) would remove any doubt, if such 
exists. The need for the transportation is shown by wit¬ 
nesses who voluntarily appeared to testify to their needs. 
Some of that evidence has been referred to elsewhere in 
this brief. To support its doubt, appellant says that on 
one side of Alabama Avenue in this area is a park. The 
only reason for establishment of parks is that people may 
make use of them. Mr. Osch testified that his children use 
the recreation parks and needed transportation to reach 
them (App. 342, 343). 

Appellant then complains that its interstate buses oper¬ 
ate over Alabama Avenue in this area without pick-up and 
discharge privileges. It asks why the Commission didn’t 
allow appellant to render service over this area. A more 
appropriate question might be: If appellant was willing to 
give the service why did it not seek authority to render 
such service, instead of complaining about the extension 
of W-4? Furthermore, even if appellant’s interstate lines 
served the short area between 36th Street and Alabama 
Avenue and 38th Street and Alabama Avenue, it would not 
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render the service which the witnesses testified they need 
to go to residential and shopping areas in Southeast Wash¬ 
ington and the governmental installations at Bolling Field, 
Naval Air Station and Naval Research Laboratory. W-4 
line will render that service where, according to the testi¬ 
mony of witnesses, it is needed. 

On page 32 of its brief, appellant says that a staff engi¬ 
neer of Transit testified that the W-4 line would not he 
attractive to residents of Fairfax Village. If that be true, 
then appellant has no cause to complain. Its entire case is 
built upon its contention that the extension of W-4 would 
take away its present customers and potential customers 
in the Fairfax Village area. If appellant is willing to 
admit that W-4 would not attract the residents of the Fair¬ 
fax Village area, then it has no case. Why, then, is appel¬ 
lant complaining? 

vn 

An Order Predicated Upon a Reopened Record and the Rec¬ 
ord Made On Remand Is Not Unlawful. 

On pages 34 and 35 of its brief, the appellant contends 
that the Commission’s Order No. 3715 is unlawful because 
it was predicated in part upon the record made at the first 
hearing as well as the reopened proceedings on remand. 
The appellant says it did not have opportunity to examine 
the testimony and cross-examine the witnesses at the first 
hearing, and that it has been forced into a prejudicial posi¬ 
tion and deprived of its right to a full hearing. 

As shown by the record (App. 155, 284-287 and 295), the 
appellant objected to the witnesses at the first hearing be¬ 
ing presented for cross-examination, and declined to exam¬ 
ine them. Appellant is not now in a position to complain 
it did not have opportunity to cross-examine such witness¬ 
es. Furthermore, appellant was not prejudiced, because its 
Counsel stated that witnesses at the second hearing had 
testified at the first hearing and were giving the same kind 
of testimony and that he was familiar with it (App. 295, 
309, 403, 404, 407, 472). 
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Section 43-709 of the Code provides that the Commission 
may at any time rescind, alter, modify or amend its order, 
even after an appeal is filed, and the conrt shall proceed 
thereon as though the late order had been made by the 
Commission in the first instance. This section does not 
even require that there be a new hearing. It is obvious, 
therefore, that upon reopening the record the Commission 
could have modified its order without taking additional evi¬ 
dence except for the order of the lower Court which di¬ 
rected the Commission to take additional evidence. 

Certainly, authorizing modification of an order after an 
appeal from it does not deny consideration of the record 
already made. It is for that reason that reconsideration 
is provided for. 

In State ex rel. Kansas City v. Public Service Commis¬ 
sion, 228 S.W. 2d 738, the Supreme Court of Missouri said 
that where the lower court remanded for reconsideration 
and did not direct the taking of new evidence the Commis¬ 
sion may issue its second order on the record made “and it 
was not necessary for the Commission to give any further 
notice or to hold any further hearings” (p. 742). In In re 
Milwaukee Electric Railway & Light Co., 189 Wise. 96, 206 
N.W. 201, 203, the Court held that on remand a commission 
was not required to give another notice or a further hear¬ 
ing. In People ex rel. New York Central & H. R. R. Co. v. 
Public Service Commission, 228 N. Y. 553, 126 N.E. 728, 
729, the Court expressed its doubt that it had power to limit 
a rehearing to the old record and held that such determina¬ 
tion must he left to the Commission. In Residents of Royal- 
ton v. Central Vermont Ry. Co., 100 Vt. 443, 138 A. 782, 
the regulatory body obtained leave of the lower court to 
amend its order appealed from. Residents of Rovalton 
complained of this action. The Supreme Court of Ver¬ 
mont held that the order could be amended after the ap¬ 
peal was taken. It said “That the Commission had au¬ 
thority to amend its order to conform to the facts cannot 
he doubted”. 
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The Question of the Adequacy of Appellant's Service Is Not 

in Issue. 

Under its Point VI, pages 35 to 39 of its brief, appellant 
argues that before the Commission could give legality to 
the establishment of Transit’s W-4 line it was necessary 
to find that appellant’s service was inadequate. The origi¬ 
nal notice of hearing (App. 115) shows that the investiga¬ 
tion was of the bus service of Transit, not of appellant. 
The complaints of service in Southeast Washington and 
the requests for improved and extended service did not 
relate to operations by appellant, as it admits on page 13 
of its brief. The only transportation service rendered by 
appellant in the District of Columbia is along Pennsyl¬ 
vania Avenue between the District line and Barney Circle 
or to the terminal at 11th Street and Pennsylvania Avenue 
(App. 158). 

A reference to Map Exhibit No. 2 (App. 474) shows that 
the W-4 line is a crosstown line paralleling substantially 
the District line. A reference to Exhibit A (App. 475) 
shows that appellant does not render any transportation 
service in that part of Washington. The Commission found 
that the operation of the W-4 line extended to 38th and 
Pennsylvania Avenue would not constitute duplication of 
appellant’s service (App. 92). The lower Court said that 
an examination of the proceedings, considering the record 
in its entirety, causes it to conclude that the evidence be¬ 
fore the Commission 4 ‘upon which its findings of fact are 
based is ‘substantial’ ” (App. 112). The Commission also 
found that W-4 line would serve areas which are now with¬ 
out public transportation service and where there is need 
for such service (App. 89, 90, 91, 92). 
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IX 

The Commission's Findings Are Not Required to Be Made in 
the Precise Language of Section 44-201 of the Code. 

Under Point VII, pages 39 to 41 inclusive of its brief, 
the appellant complains that the Commission made no find¬ 
ing in the precise language of Section 44-201 of the Code 
that the extension of W-4 was “necessary for the conven¬ 
ience of the public”. The appellant complains because the 
Commission used the words “public interest” several 
times in its findings and conclusions as to the necessity for 
extending W-4. 

The first answer to this argument is that Transit’s W-4 
line is not a competitive bus line with appellant’s lines, as 
the Commission and the lower Court found (App. 92, 112, 
113). Furthermore, the notice of investigation shows that 
it was not a proceeding under Section 44-201 of the Code, 
but under the Commission’s general powers to see that 
every public utility is required to furnish service and fa¬ 
cilities reasonably adequate (Section 43-301 of the Code) 
or that any addition ought reasonably to be made to pro¬ 
mote the comfort or convenience of the public or in order 
to secure adequate service or facilities or to require addi¬ 
tions to service or equipment (Section 43-207 of the Code) 
or to order reasonable extension of facilities (Section 11 
of Public Resolution No. 47, 72d Congress, 47 Stat. 752, 
761). 

Appellant’s argument under its Point VTI overlooks the 
Commission’s findings that certain areas of Southeast 
Washington are “without public transportation service and 
there is a need for such service in said area” (App. 89); 
that there is “no direct public transportation” in certain 
areas; that “There is need for such transportation serv¬ 
ice” (App. 90); that another area is without public trans¬ 
portation of any kind and there is need for such transporta¬ 
tion (App. 90), and the finding that W-4 line extended “is 
necessary to meet the transportation requirements of such 
areas” (App. 91) and “would supply public transporta- 
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tion to areas that have need for public transportation but 
where no such transportation is now provided” (App. 92). 

Certainly the findings just cited would not lead the ap¬ 
pellant to believe that the findings in the “public interest” 
require improved ventilation in buses or acquisition of 
modern equipment or the use of Diesel instead of gasoline 
engines or the shortening of headways, as appellant argues 
on page 39 of its brief. 

If appellant read with care the cases cited by it, it would 
find that many of those cases used the expression “public 
interest” to show the convenience of the public. This ex¬ 
pression is found in the cases cited by it on pages 27, 28, 
44 and 45 of its brief. In Chesapeake & Ohio Ry. Co. v. 
U. S., 283 U. S. 35, at p. 42, the Supreme Court stated that 
the purpose of provisions of the Interstate Commerce Act 
was to enable the Interstate Commerce Commission “in 
the interest of the public” to regulate expenditures for 
construction of railway lines. Nebbia v. People of State of 
New York, 291 U.S. 502, at pages 530, 532, 533, 534, and 
536, uses many of the phrases regarding the “public in¬ 
terest ’ ’ to show that a business may be regulated, and that 
governmental action in the public interest is neither arbi¬ 
trary nor capricious and satisfies the requirements of due 
process of law. In Murm v. People of Illinois, 94 U.S. 113, 
125, 126, 24 L. Ed. 77, the Court uses such terms as “for 
the public good”, “clothed with a public interest”, “af¬ 
fected with a public interest”, “a thing of public interest” 
and “the common good” to show the power to regulate for 
the convenience of the public. The Court also cites lan¬ 
guage from the English courts using the same terms to 
indicate the power to regulate. 

If appellant’s argument that the extension of W-4 would 
deprive it of passengers and thereby deprive it of its prop¬ 
erty is sound, then it is convincing argument that there is 
a public necessity for the extension of that line. 
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X 

Appellant Erroneously Assumes for Its Argument That the 

Commission Has Established a Competitive Bus Service. 

Under Point VIII, beginning on page 41 of its brief, ap¬ 
pellant says the Commission concedes that the establish¬ 
ment of W-4 bus line to Fairfax Village is competitive, and 
cites the Commission’s Finding No. 8 found at page 91 of 
the Appendix. A reading of that finding shows that the 
Commission made no such concession. What it found was 
that W-4 line would not duplicate appellant’s service (App. 
92) and that it would constitute a peripheral crosstown 
line connecting the shopping and business center near Fair¬ 
fax Village with certain residential areas of Southeast 
Washington and Bolling Field (App. 91). 

The appellant overlooks the Commission’s Finding No. 
11 that the operation of W-4 would increase traffic over 
Transit’s intersecting radial lines “and would increase 
to some extent traffic” over lines of appellant, which would 
increase its revenue (App. 92). It also overlooks the Com¬ 
mission’s conclusion that the extension of W-4 “will not 
adversely affect” the appellant (App. 93). The lower Court 
found that these findings and conclusions were supported 
by substantial evidence (App. 112, 113). 

The appellant again complains on page 41 of its brief of 
the loss that it might sustain by the extension of Transit’s 
C-2 line to 38th Street and Pennsylvania Avenue. Since 
the C-2 line was not extended, but was completely aban¬ 
doned, appellant has no cause to complain of C-2. 

Appellant begs the question by arguing that the exten¬ 
sion of W-4 is competitive with its lines. Appellant’s Traf¬ 
fic Manager testified that its service in. the District of Co¬ 
lumbia, with one exception, is “through and around Fair¬ 
fax Village” and that all its buses operate over Pennsyl¬ 
vania Avenue (App. 158). Reference to the map on page 
475 of the Appendix shows that all of its lines into Barney 
Circle transfer point and to downtown Washington operate 
over Pennsylvania Avenue from Fairfax Village. One in- 
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terstate line comes into Fairfax Village on Alabama Ave¬ 
nue for a short distance, but over which appellant renders 
no local service. Reference to Map Exhibit No. 2 (App. 
474) shows that W-4 line of Transit does not operate over 
and along Pennsylvania Avenue. Even if it is extended to 
the intersection of 38th Street and Alabama Avenue, it 
could in no sense be a duplication of appellant’s lines along 
Pennsylvania Avenue to Barney Circle or to its terminal 
at 11th Street and Pennsylvania Avenue. 

The citation of cases on pages 43 to 47, inclusive, is prem¬ 
ised on a false notion that W-4 duplicates appellant’s serv¬ 
ice between Fairfax Village and Barney Circle or its down¬ 
town terminal. The cases cited are not in point. 

Appellant cites United Fuel Gas Co. v. Public Service 
Commission, 103 W.Va. 306, 138 S.E. 388 (1927). In that 
case there was not only competition between two gas com¬ 
panies but an order of the Public Service Commission of 
West Virginia which required a new gas company to furn¬ 
ish natural gas and ordered that the company then in exis¬ 
tence and then serving those customers may discontinue its 
service. As the Court said, the authority to discontinue 
the service was “a polite but unwelcome invitation to an 
ignominious death”. The Court stated that the order forced 
the existing company out of the market for the sale of 
industrial gas and much of its sales of domestic gas. The 
Court stated the only reason that the new company was 
permitted to preempt the field of an existing company was 
because of the lower rates charged by the new company. 
The Commission finds no fault with this decision, but it 
does not fit the facts of the case at bar. The appellant is 
not forced out of business. The extension of W-4 line will 
not operate over the same streets operated over by appel¬ 
lant. It does not travel in the same direction or in the 
same general area, except at the terminal point at 38th 
Street and Alabama Avenue. The Commission found from 
the testimony of record that such extension would increase 
traffic to some extent over appellant’s line and would there¬ 
by increase its revenue (App. 92). 
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Appellant says on page 45 of its brief that it has in¬ 
vested hundreds of thousands of dollars to furnish trans¬ 
portation service “in the District of Columbia,” and cites 
its own allegation (App. 4) and the Commission’s answer 
to that allegation (App. 37). But the Commission denied 
that appellant’s investment is invested only to render serv¬ 
ice in the District of Columbia, and asserted that its in¬ 
vestment is used by appellant “in its entire transportation 
service, including intra-District service, interstate service, 
intrastate service in the State of Maryland, and charter bus 
service.” (App. 37). Reference again to the map printed 
on page 475 of the Appendix shows the far-flung operations 
intrastate in Maryland and interstate. Appellant’s biggest 
single investment is its office and garage in Maryland, as 
shown by the map. 

CONCLUSION 

It is respectfully submitted that appellant has failed to 
state a claim upon which relief can be granted. Appellant’s 
principal argument is that it has been denied a fair hear¬ 
ing and that it disagrees with the findings and conclusions 
of the Commission. As the lower Court stated, any defect 
in the original proceeding was corrected by giving appel¬ 
lant full opportunity to be heard, which it exercised. Ap¬ 
pellant may not treat such a hearing as a rehearsal. The 
lower Court properly denied appellant’s motion for sum¬ 
mary judgment and affirmed the Commission’s orders. 
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The appellant, Washington, Marlboro and Annapolis 
Motor Lines, Inc., for answer to the order of the court, 
sua sponte, dated April 29, 1953, directed to the appellant 
to show cause why this appeal should not be dismissed 
because of appellant’s failure to file an application for 
reconsideration of Order No. 3715, with the Public Utilities 
Commission of the District of Columbia, respectfully states 
as follows: 


I. 

The Appellant Has Complied With The Requirements 
Of The Statute Which Vested The Court With Juris¬ 
diction And The Duty To Decide All Issues Raised 

By Its Appeal 

The “original order” of the Public Utilities Commission 
(Commission) No. 3530, was promulgated and published 
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on May 4, 1949 (App. 10). Thereafter, on June 2, 1949 
appellant filed with the Commission an application in writ¬ 
ing requesting a reconsideration of the matters involved 
and stating specifically the errors claimed as grounds for 
such reconsideration, as required by the statute (App. 6). 

Section 43-704, D. C. Code, 1940, provides: 

“Any public utility * * * affected by any final 
order or decision of the Commission may within 30 
days after the publication thereof, file with the 
Commission an application in writing requesting a 
reconsideration of the matters involved, and stating 
specifically the errors claimed as grounds for such 
reconsideration. * * *” 

The application was denied by the Commission (App. 7). 

Appellant, within the sixty days permitted for the act, 
filed with the United States District Court for the District 
of Columbia a petition of appeal which was based upon the 
same grounds set forth in its application for reconsideration 
which had been denied by the Commission (App. 2). 

Under the statute, the District Court thereupon acquired 
full jurisdiction} 

Section 43-705 of the D. C. Code, 1940, provides: 

“The District Court of the United States for the 
District of Columbia shall have jurisdiction to hear 
and determine any appeal from an order or decision 
of the Commission. Any public utility * * * affected 
by any final order or decision of the Commission * * * 
may within 60 days after final action by the Commis¬ 
sion upon the petition for reconsideration file with 
the Clerk of the United States District Court for the 
District of Columbia a petition of appeal setting 

1 See reference to report on H. R. 3462 on page 15 of this brief. 
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forth the reasons for such appeal and the relief 
sought; * * *.” (Italics supplied.) 

The appellee, Capital Transit Company, intervened in 
the appeal as an appellant ( App. 27). 

The Commission duly filed an answer to the petitions of 
the appellant and Capital Transit, and the appeal in the 
language of the statute, was “at issue and ready for 
hearing.” 2 

Due to the substance of the answer to the appeal of 
the appellant, and argument of counsel for the Commission, 
the District Court after hearing, found that the record 
contained no evidence touching upon the interest of the 
appellant in the matter, and that the question of whether it 
was deprived of due process by the Commission, could not 
be decided by the court, without evidence on what, if any, 
interests of the appellant were involved in Formal Case 
No. 383. 

The District Court remanded the matter to the Commis¬ 
sion and directed it, among several other things, to allow 
the appellant to ofifer evidence showing the effect of Order 
No. 3530 upon its interest. 

At this stage of the case, there can be no question of 
the appellant’s full and complete compliance with all stat¬ 
utory requirements. 

Nor, can it be challenged that the District Court pos¬ 
sessed the authority to remand the case to the Commission, 
to take the evidence which was lacking in the record, with¬ 
out losing jurisdiction of the appeal. 


2 Sec. 43-705, D. C. Code, 1940. 
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Section 43-705 continues: 

“The said court or any justice or justices thereof, 
before whom any such appeal shall be heard may 
require and direct the Commission to receive addi¬ 
tional evidence upon any subject related to the issues 
on said appeal concerning which evidence was im¬ 
properly excluded in the hearing before the Com¬ 
mission or upon which the record may contain no 
substantial evidence. Upon receipt of such require¬ 
ment and direction the Commission shall receive 
such evidence and without unreasonable delay shall 
transmit to the said court the findings of fact made 
thereon by the Commission and the conclusions of 
the Commission on the said facts.” (Italics supplied.) 

The remand to the Commission merely constituted a 
break in the hearing or continuance of the appeal before 
the District Court, for the statute provides that upon the 
conclusion of the hearing before it, “the court shall either 
dismiss the said appeal and affirm the order of the Com¬ 
mission or sustain the appeal and vacate the Commission's 
order or decision 

On the question of the retention of jurisdiction by the 
court the following quotations from Ford Motor Company 
v. N. L. R. B., 305 U. S. 364, 83 L. ed. 211, should be 
of interest. 

In that case the court said: 

“Upon the filing of the transcript in connection 
with the Board's petition for enforcement, and 
notice, the circuit court of appeals had jurisdiction 
of the proceeding as provided in section 10(e) of 
the National Labor Relations Act.” 

“Where the Board has petitioned for enforce¬ 
ment under section 10(e) and the jurisdiction of 
the court has attached, no separate proceeding is 
needed on the part of the person thus brought into 
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the court. The breadth of the jurisdiction con¬ 
ferred upon the court to set aside or modify in 
whole or in part the Board’s order, or to permit 
new evidence to be taken, necessarily implies that 
the party proceeded against is entitled to raise all 
pertinent questions and to obtain any affirmative 
relief that is appropriate.” (Italics supplied.) 

“The cause was remanded to the Board for the 
purpose of setting aside its findings and order of 
December 2, 1937, and issuing proposed findings, 
and making its decision and order upon a recon¬ 
sideration of the entire case. The Board in its 
application for remand stated that it would take 
that course. The specified purpose qualified the 
court’s order. It created a condition which the 
Board was bound to observe. If the Board within 
a reasonable time failed to set aside its findings 
and order, we have no doubt that the court could 
vacate its order of remand and proceed with its 
consideration of the petition in review.” (Italics 
supplied.) 

When the case was returned to the Commission to take 
evidence, the Commission could not hold a hearing on re¬ 
mand beyond the authority given it by the District Court, 
and only in accordance with its directive. This fact was 
recognized by the Commission, 3 but lost sight of as the 

3 App. 380. Hearing on Remand, Chairman Flanagan: 

“The case is, as I understand it, remanded to this Commis¬ 
sion for the purpose of taking additional testimony. We feel 
we are fully cognizant of the need and desires of the people in 
this entire area because we have listened to statements, cer¬ 
tainly until nobody could charge us with not being patient. 

“So we do not need any further statement with respect to 
that. 

“Now if we are to comply with the court’s order, we would 
like to confine this reopened proceeding to the taking of testi¬ 
mony and facts which will form the basis for the revision of our 
order and its return to the court.” 
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hearing progressed. 4 The Commission had absolutely no 
jurisdiction of its own in the matter, at this point in the 
proceeding, but was acting as the arm of the court in the 
same manner as hearing examiners do for administrative 
agencies of the Government, or as masters do for District 
Courts. (See Rule 53, Federal Rules of Civil Procedure.) 

Pursuant to the directive of the District Court, the Com¬ 
mission set a remand hearing date and gave notice thereof 
to the appellant in the following form: 

“Pursuant to order of the United States District 
Court for the District of Columbia, dated the 8th 
day of April, 1950, notice is hereby given of a formal 
hearing at 10 o’clock a.m., on may 9, 1950, in Room 
500 of the District Building, upon the matters in¬ 
volved in Formal Case No. 383, and upon such 
matters as directed by the Court in said matter.” 
(Italics supplied.) 

Counsel for both the appellant and Capital Transit not 
knowing just what was intended by the italicized portion of 

4 Example: (App. 379), Chairman Flanagan: 

“You don’t think the Commission should refuse to receive 
through the mail or otherwise letters and statements by citizens 
in the area affected ? This hearing hasn’t been closed and final 
decision has not been made by the court.” 

Mr. Donovan: “This hearing was closed. A final order 
was made by the Commission. You [we] are back here under 
a special section of the law. We are back here on questions on 
which no evidence was taken or which the court found that 
there was insufficient evidence to illuminate the questions under 
consideration. 

“Now, this is another hearing as far as I am concerned, an 
entirely new hearing. We are taking testimony again as though 
there had never been a court proceeding, as though you had 
proceeded under a formal notice as required by law and we 
are to again hear all the various witnesses on all the matters 
generally touching on this particular problem.” 

Chairman Flanagan: “We are proceeding on what we take 
to be the judge’s instruction. Those letters will be received by 
the Secretary.” 
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the order, conferred with counsel for the Commission re¬ 
garding it, and suggested that the language of the order was 
too broad, and beyond the scope permitted by statute for a 
hearing on remand. 5 

On the day before the hearing, Judge McLaughlin was 
consulted, by all of the counsel in the case, and they were 
informed by him that he had not intended to limit the remand 
hearing to issues raised by the appeals. The Commission 
was not only to receive the evidence of the appellant with 
respect to a showing on its part of interest in the case, but 
the Commission was to hear and receive evidence from any 
other interested party. (App. 156, 157.) 

Consequently, on the following morning, when the hear¬ 
ing on remand commenced, not having received specific 
notice as to the matters to be considered by the Commission, 
and not knowing just what evidence would be presented, 
counsel made a continuing objection to the reception of any 
evidence by the Commission, which exceeded the limitations 
imposed by Section 43-705, D. C. Code, 1940. (App. 155.) 

Counsel for Capital Transit concurred in the objection. 6 


•Section 43-705. D. C. Code, 1940. 

6 (App. 155) 

Mr. Myse: “May I say we concur in what Mr. Donovan 
has said on behalf of the Capital Transit Company. 

“We go further and say to the Commission that we would 
like to preserve the following objection that unfortunately the 
notice that was issued at the beginning of this hearing did not 
give counsel or Capital Transit Company any statutory notice 
as required by Section 43-411 of the Code that any extension of 
the C-2 line or the W-4 line of the Fairfax Village is contem¬ 
plated in one of the issues of this proceeding. 

“Therefore, under Section 43-411 we object to any testi¬ 
mony with respect to those extensions for that reason, because 
under that section the Commission cannot even hold a hearing 
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In order that the record be clear with respect to whether 
or not the Commission was holding a new hearing, as dis¬ 
tinguished from a hearing on remand as permitted by 
Section 43-705 of the D. C. Code, 1940, counsel for the 
appellant inquired: ( Page 13 of the Transcript of Hearing 
on Remand) 

Mr. Donovan: “Do I understand that counsel 
for the Commission is now contending that this is 
a new hearing/’ 

Mr. Harrison: “No, I do not.” 


until that statutory notice has been given and it has not been 
in our view/’ 

* * * 

(App. 156) 

Mr. O’Dea: “I would like to show my position is identical 
w'ith that of Mr. Harrison. 

“I was at that conference yesterday before Judge McLaugh¬ 
lin and we read this part of the Opinion on page 15, I think 
Mr. Harrison said, but it is on page 14 of the one that I have, 
that this hearing is to receive additional evidence of W. M. & A. 
and any other interested party. I take the same position as 
Mr. Harrison does that it is in the public interest to hear those 
witnesses who wish to testify.” 

Mr. Harrison: “I would like to make just one brief word in 
reply to the statement made by Mr. Myse. 

“I do not know why he continues to assert such statements 
in the face of the court decision and in view of the fact that he 
raised that very question before Judge McLaughlin yesterday 
and the Judge promptly rejected yesterday. Mr. Myse stated 
in his argument before the court, one of his contentions was, 
that the original order for investigation as well as the notice did 
not cover the scope of the extension of any lines. 

“This was argued at length and briefed at length before the 
court by Mr. Myse. The court completely rejected that con¬ 
tention and Mr. Myse raised that same point yesterday and 
again the court rejected it. I think this Commission of course, 
will be bound by the court’s decision.” 

Mr. Myse: “I recognize that the court so stated but we 
want to preserve that objection because we think the court 
grievously erred on that point.” 
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The objections to the hearing on remand were elabo¬ 
rately set forth in the record of the hearing on remand. 

On September 14,1950, the Commission issued its Order 
No. 3715, which provided: (App. 93) 

“It Is Ordered: 

Section 1. That Section 8 and 10 of Order No. 
3530 be, and they are hereby deleted. 

Section 2. That Section 11 of Order No. 3530, 
as amended by Order No. 3553, be amended as 
follows: 

‘That this order become effective on a date to be 
determined after the decision of the United States 
District Court for the District of Columbia in Civil 
Action No. 2831-49/ 

Section 3. That the existing route W-2, Shipley 
Terrace Line, as extended by Section 6 of Order No. 
3530, be designated as C-2, Shipley Terrace Line. 

Section 4. That Capital Transit Company be, 
and it is hereby authorized to discontinue operation 
of the C-2 bus route described in Section 1 of Order 
No. 3066. 

Section 5. That Order No. 3530, excepted as 
amended by this order, is hereby affirmed. (Italics 
supplied.) 

By the Commission 

E. J. Milligan 

Executive Secretary 
September 14, 1950 

On the same day the Commission transmitted the cer¬ 
tified record of the hearing on remand and order No. 3715 
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to the District Court for its consideration. 7 It did not wait 
for the appellant to file a second application for reconsidera¬ 
tion in the case. 

September 14, 1950 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Washington, Marlboro and Annapolis 
Motor Lines, Inc., 

Petitioner, 

v. 

Public Utilities Commission of the 
District of Columbia, 

Respondent, 

Capital Transit Company, 

Intervenor. 


Civil Action 
No. 2831-49 


SUPPLEMENTAL CERTIFICATE OF 
RECORD ON APPEAL 

There is transmitted herewith the record made pursuant to the 
order of remand entered by the United States District Court for the 
District of Columbia in Civil Action No. 2831-49, entered on the 8th 
day of April, 1950, in P. U. C. No. 3489, Formal Case No. 383, before 
the Public Utilities Commission of the District of Columbia, “In the 
Matter of Bus Service of the Capital Transit Company in Southeast 
Washington”. This record on remand is supplemental to the record 
certified to this Court under date of July 15, 1949. The said record 
is transmitted in accordance with the provisions of Paragraph 65 
of the Act of March 4, 1913 (Sec. 43-705, D. C. Code, 1940 ed.), 
creating the Public Utilities Commission, as amended by the Act of 
August 27, 1935. The record on remand consists of the following: 

1. Notice of hearing, dated April 20, 1950. 

2. Transcripts of hearing, dated May 9, 15, 18, 24, 31, June 2, 
12 and June 20, 1950. 

3. Exhibits A through L. 

4. Letter of President of Fort Davis Citizens’ Association, dated 
May 16, 1950 re omission in testimony of May 15, 1950. 

5. Motion of Counsel for Capital Transit Company, dated June 
29, 1950, to correct transcript and errata sheet. 
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Under the language of Title 43-709, D. C. Code, 1940, 
the amending Order No. 3715, insofar as it altered Order 
No. 3530, took its place for the purpose of the appeal. 

Section 43-709 provides: 

“* * * If, after appeal is filed, the Commission 
shall rescind the order or decision appealed from, 
the appeal shall be dismissed; if it shall alter, modify, 
or amend the same, such altered, modified, or 
amended order or decision shall take the place of the 
original order and the court shall proceed thereon 
as though the late order had been made by the Com¬ 
mission in the first instance !' 

It is quite clear from a reading of Order No. 3715, that 
it did not supplant Order No. 3530, and that Order No. 
3530 as amended is still in effect. 

The appellant did not file an application for reconsidera¬ 
tion of Order No. 3715 with the Commission. 

First, it is believed that the District Court had retained 
full jurisdiction of the case, and objection to the order 
emanating from the hearing on remand held at the court’s 
direction, should be made to it. 

And secondly, even though the Commission had con¬ 
current jurisdiction with the court when the hearing on 
remand was held, it devested itself of such jurisdiction by 
returning the matter to the court contemporaneously with 
the issuance of the order. 


6. Requested Findings and Conclusions on behalf of Capital 
Transit Company, dated July 5, 1950. 

7. Order No. 3715, dated September 14, 1950, in the matter of 
bus service of the Capital Transit Company in Southeast 
Washington. 

By direction of the Commission: 

E. J. Milligan 
Executive Secretary 
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The objections to Order No. 3715 are in most particu¬ 
lars, except as to the jurisdictional question raised at the 
hearing on remand, identical to those previously set forth 
in the application for reconsideration filed by it with the 
Commission to perfect the grounds for an appeal. (App. 71, 
72, 74, 75.) 

These objections were incorporated in the record of the 
hearing on remand by reference, and the issuance of Order 
No. 3715 had the effect of denying them. 8 

Grounds a, b, and f of the amended petition of appeal 
filed by the appellant, which incidentally is an appeal of 
Order No. 3530, as amended by Order No. 3715, and not 
an appeal of Order No. 3715, were substantially the same 
as set forth in the original petition filed by it. 

Ground e stated that the hearing on remand was beyond 
the scope allowed by Title 43-705, D. C. Code, 1940. 
Since this was a jurisdictional question it could be raised 


8 In connection with his opening statement at the hearing on 
remand, counsel for the appellant, addressing the Commission, 
stated: (App. 156) 

Mr. Donovan: “May I make one further statement to the 
Commission. 

“I would like to include in the statement I have just made, 
if it please the Commission, the issues raised on appeal as far 
as W. M. & A. is concerned. They are set forth on pages 7 
and 8 of the Opinion of the Court and without again stating 
them, I would like to have them incorporated in this record 
by reference if I may, if there is no objection to it, the issues 
raised by W. M. & A. on appeal." 

Mr. Harrison: “Those enumerated as 1, 2, 3 and 4?” 

Mr. Donovan: “That is correct.” 

Chairman Flanagan: “Is there any objective to the in¬ 
corporation of those?” 

Mr. Harrison: “I have no objection to their being the 
statement of the issues as seen by Mr. Donovan on behalf of 
his client.” 
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at any time, even after judgment. Panhandle Eastern Pipe¬ 
line Co. v. Federal Power Commission, 324 U. S. 635, 89 L. 
ed. 1241. 

The filing of an application for reconsideration could 
not confer jurisdiction on the Commission which the law 
does not grant. Even the parties by agreement, could not 
have given the Commission such jurisdiction. Industrial 
Addition Association v. Commissioner of Internal Revenue, 
323 U. S. 310, 89 L. ed. 260. Nor, was the Commission 
prejudiced by appellant’s failure to file a second application 
for reconsideration. 

It might be well to point out that line W-4 of Capital 
Transit, which is the hub of the entire case, depends for 
its establishment upon Order No. 3530, and not upon Order 
No. 3715. 

It would, therefore, appear that it would have been 
useless for the appellant to have filed a second application 
for reconsideration. The law does not contemplate the 
doing of “bootless” things. (See minority opinion.) Chap¬ 
man v. Ho age, 64 App. D. C. 349, 78 F 2d 233, which was 
sustained by reversal of case in 296 U. S. 526, 80 L. ed. 
370. 

Surely it was not the intend of Congress when it 
amended the Public Utilities Act in 1935, to require that 
each time the Commission altered, amended, or modified 
an “original order” after an appeal was taken, that pro¬ 
ceedings in the appeal case would stop, and the appellant 
would have to go back to the Commission with an applica¬ 
tion for reconsideration, before the court could proceed 
with the appeal to a final determination. 

The amendments to the Act, which are now Sections 
43-704 through 709, D. C. Code, 1940, were intended as 
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progressive procedural steps, legislated to expedite the 
determination of appeals.® 

^Excerpts from the Hearings before the Subcommittee on Public 
Utilities Committee on the District of Columbia, House of Repre¬ 
sentatives, Seventy-fourth Congress, First Session on H. R. 3462, 
February 8, 12 and 14, 1935, on Procedural Changes Affecting Public 
Utilities Commission, Friday, February 8, 1935. Statement of E. B. 
Prettyman, Esq., Corporation Counsel of the District of Columbia. 

(Pg- 2-3) 

“Now, there, I might outline the bill. In the first section 
of the bill, we require that after an order of the Commission, 
anybody interested may make an application for a reconsidera¬ 
tion and then that no appeal shall lie unless an application for 
reconsideration has been made. 

Then, in the next section we give jurisdiction to the 
Supreme Court of the District to hear these appeals and we 
make it an appellate procedure rather than a new proceeding 
as it is under the present system. 

Then we provide in detail that the record must go up, and 
that the Commission will plead, and so forth, details of the 
procedure. 

We provide at that point what the court may do in regard 
to evidence; that the court may direct the Commission to re¬ 
ceive evidence which was improperly excluded, and then the 
Commission must receive it and make its findings of fact on 
the additional evidence and report hack to the court, and as to 
what the court may do with the proceeding. 

Then paragraph 66, over page 5, beginning at line 16, is the 
paragraph which states what the court shall do, and that para¬ 
graph reads: 

In the determination of any appeal from an order or 
decision of the Commission the review by the court shall 
be limited to questions of law, including constitutional ques¬ 
tions; and the findings of fact by the Commission, if sup¬ 
ported by substantial evidence, shall be conclusive unless it 
shall appear that such findings of the Commission are arbi¬ 
trary or capricious. 

That paragraph is copied verbatim from the Radio Act 
except that we have added the words ‘including constitutional 
questions', because somebody raised the question as to 
whether questions of law included constitutional questions. 
I want to make that perfectly clear. 

Then paragraph 67 has a provision for the orders of the 
Commission remaining in effect unless superseded or 
rescinded, and then a proviso that if the utility alleges that 
substantial and irreparable property loss would be occasioned 
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Nowhere, was it even intimated in the hearings held 
before Congress, when the law was proposed, that an 
altered, modified, or amended order of the Commission 
would not take the place of the “original order” appealed 
from, until after an application for reconsideration had been 
filed with the Commission and the other conditions of Sec¬ 
tion 43-704, complied with for a second time. 

Nowhere in the testimony of the General Counsel for 
the Commission when he testified before the Congressional 
Committee considering the proposed procedure was there 
the slightest trace of a suggestion that it was intended to 
create a procedural merry-go-round. From the report of 
the House Committee, which was charged with the respon¬ 
sibility of acquainting the Congress with the purpose and 
meaning of the proposed amendments, it can be clearly seen 
that such an idea never occurred to anyone connected with 
the proposals. 

The report of the Committee on the District of Columbia 
submitting the report on H. R. 3462 on page 3 thereof, 
stated: 

“* * * Full jurisdiction is preserved in the court to 
either affirm or vacate the Commission’s order * * 

* * * 

“The remaining provisions of section 2 elaborate the 
method of review in the Supreme Court of the Dis- 


by the operation of the order, pending the appeal, that the 
court can stay the operation of the order pending the appeal, 
and details on that. 

Then in the next paragraph we provide for the certifica¬ 
tion of questions of law by the Supreme Court direct to the 
Court of Appeals. 

Then in paragraph 69, a provision as to what would happen 
if the Commission did rescind or modify its order pending the 
appeal (Italics supplied.) 
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trict of Columbia and provide for expedition of 
appeals to the United States Court of Appeals of 
the District of Columbia by the certification of 
definite questions propounded by the Supreme Court. 
They preserve also the right of the Commission to 
rescind or modify its order at any time and to permit 
the improved order to take the place of that changed 
so as to expedite review” (Italics supplied.) 

The appellees are challenged to point out where it 
appears in the discussions on the amendments or the report 
of the District Committee, that it was intended, after an 
appeal was taken, that an order of the Commission, amend¬ 
ing, modifying or altering the order appealed from, would 
take the place of the “original order”, only after the appel¬ 
lant had filed an application for reconsideration, with the 
Commission. 

Either the argument of appellees is casuistical, or Section 
43-709, D. C. Code, is meaningless. 

Davis in his work on “Administrative Law” (1951 ed.) 
at page 638, after a brief discussion of statutes requiring 
petitions for reconsideration as an essential prerequisite for 
jurisdiction on appeal, says: 

“When the objection urged has been rejected by 
the initial order, further urging of the objection 
through application for reconsideration ought to be 
unnecessary.” 

This principle was followed in Harlan v. Industrial Ac¬ 
cident Commission, Supreme Court of California 194 Cal. 
Reports 352, 228 P. 654, 659, wherein the court held: 

“Only one other question, which is raised by re¬ 
spondent, remains for consideration, to wit, whether 
petitioner, Ocean Accident & Guarantee Corporation, 
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Limited, has lost its right to apply to this court for a 
writ of review for the reason that it did not apply 
to respondent Industrial Accident Commission for 
hearing after rehearing once granted. 

“We think the act furnishes no substantial 
grounds for the claim that a second petition for a 
rehearing is required before an application may be 
made to this court for a writ of review. The Act 
contemplates a speedy determination of questions 
involving the right to compensation, and the Com¬ 
mission is given broad powers to the end that long 
delays may be avoided. It is the policy of the law in 
general practice to consider but one application for a 
rehearing, and there is less justification for an ex¬ 
ception to this rule in proceedings that are somewhat 
summary in character as the act under consideration 
undoubtedly is. The language of section 67(a) is 
determinative of the question against respondent’s 
claim. It provides: 

‘Within thirty days after the application for 
a rehearing is denied, or, if the application is 
granted, within thirty days after the rendition of 
the decision on the rehearing, any party affected 
thereby may apply to the supreme court of this 
state, or to the district court of appeal of the 
appellate district in which such person resides, 
for a writ of certiorari or review, hereinafter 
referred to as a writ of review, for the purpose 
of having the lawfulness of the original order, 
rule, regulation, decision or award, or the order, 
rule, regulation, decision or award on rehearing 
inquired into and determined’. 

“From the above language it will be noted that 
any party affected by the Commission’s decision 
may apply to this court or to the District Court of 
Appeals for a writ of review without petitioning 


for a second rehearing. The case of Federal Mutual 
Liability Insurance Co. v. Industrial Accident Com¬ 
mission, 190 Cal. 97, 210 Pac. 628, is an authority 
supporting what we have here said. The reasoning 
in Carroll, et al. v. Industrial Commission of Colo¬ 
rado, et al., 69 Colo. 473, 195 Pac. 1097, 19 A. L. R. 
107, and Schrewe v. New York Cent. R. R. Co., 
192 Mich. 170, 158 N. W. 337, is also applicable 
to the question. 

“The award is affirmed.” (Italics supplied.) 

Reading the Court's order to show cause, it appears that 
it is predisposed to rule that after an appeal is taken to the 
court, any time an “original order” of the Commission is 
altered, amended or modified, a new application for re¬ 
consideration must be filed with the Commission, even 
though it merely repeats the grounds of the application for 
reconsideration already denied by the Commission. 

Consider the effect of such a ruling. 

The final determination of an appeal from an “original 
order” of the Commission could be delayed indefinitely. It 
would be tantamount to commencing a new appeal each 
time such a thing occurred. 

The purpose for which the procedure was created, i.e., 
to “expedite” determination of an appeal, would be 
thwarted. 

After the issuance of the amending order, the appellant 
would have thirty days in which to file an application for 
reconsideration. The Commission would have thirty days 
in which to act on it. It could even order a public hear¬ 
ing. Thereafter the appellant would have sixty days to 
file an amendment petition of appeal, the Commission 
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twenty days to answer, and so forth. It is conceivable that 
such a proceeding might never end. 

Apparently, what is affording the court considerable 
concern, is the language “No public utility or other person 
or cooperation shall in any court urge or rely on any ground 
not so set forth in said application/’ 10 

Taken out of context, and disregarding the provisions 
of Section 43-709, there would be reasonable basis for the 
court’s concern with the meaning of the language. 

But, it is apparent what is intended, is that such appli¬ 
cation shall only apply to the “original order”, for further 
on in the section, it is provided that “no appeal shall from 
any order of the Commission unless an application shall 
first have been made and determined.” It should be neces¬ 
sary to perform this act only once, where an appeal has 
been taken and the court has been vested with jurisdiction 
in the matter. 

In the case of Bessie Carroll, et al. v. Industrial Com¬ 
mission, Supreme Court of Colorado sitting in blanc 69 
Colo. 473, 195 P. 1097, the court stated: 

“(4) It is contended by the defendants in error 
that the district court had no jurisdiction to review 
the proceedings of the Commission, because no peti¬ 
tion for a rehearing was filed by the claimants after 
the Commission announced the last denial of com¬ 
pensation. The facts which give rise to the contro¬ 
versy in this matter are as follows: On June 13, 
1918, the Commission, after a hearing, made an 
order denying compensation to the claimants. A 
petition for rehearing was filed. Thereafter, and on 
July 13, 1918, the Commission vacated its previous 
order, and set the cause down ‘for the purpose of 


10 Section 43-704, D. C. Code, 1940. 
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taking further medical testimony as to the cause of 
death of the said Joseph Carroll and for no other 
purposed Further evidence was taken on August 7, 
1918. This evidence was cumulative only. On Feb¬ 
ruary 17, 1919, they made an order as if an original 
one, denying compensation. This order was, in ef¬ 
fect a restatement of the first order. No award in 
favor of the claimants has ever been made in the 
meantime. A petition for rehearing which was filed 
accomplished all that the statute contemplates with 
reference to such petitions. A second petition for 
rehearing by the same party, filed after the Com¬ 
mission makes an order, would serve no purpose 
other than to further delay the termination of the 
proceedings. 

“The District Court did not dismiss the proceed¬ 
ing but took jurisdiction, and affirmed the award 
of the Commission. 

“Under the circumstances above stated, we are 
of the opinion that the claimants should be deemed 
to have substantially complied with the statute as 
to filing a petition for rehearing. 

“The judgment of the District Court is reversed 
* * * with directions to enter an award allowing com¬ 
pensation to the claimants”. (Italics supplied.) 

And in Federal Mutual Liability Insurance Co. v. In¬ 
dustrial Accident Commission of California, Supreme Court 
of California, 190 Cal. Reports 97, 210 P. 628, 630, it was 
held: 


“Respondent urges preliminarily that petitioner 
should have applied for a second rehearing of the 
cause before the Industrial Accident Commission 
before seeking a writ of review from this court. This 
contention is based on the fact that after the first 
hearing and the allowance of the award, the Com- 
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mission granted a rehearing where the award was 
affirmed hut at which further testimony was received . 
It is insisted the Commission should have been given 
an opportunity to reconsider its decision based upon 
this additional testimony. This point is without 
merit. That the Workmen’s Compensation, Insur¬ 
ance, and Safety Act (Stats. 1917, p. 831) contem¬ 
plates that additional testimony may be given upon 
a rehearing is shown by the statement that (page 
874, Sec. 64(e)): 

Tf at the time of granting such rehearing it shall 
appear to the satisfaction of the Commission that 
no sufficient reason exists for taking further testi¬ 
mony, the Commission may reconsider and re¬ 
determine the original cause without setting a 
time and place for such further hearing. * * * 
‘(f) If after such rehearing and a considera¬ 
tion of all of the facts, including those arising 
since the making of the order, decision or award 
involved, the Commission shall be of the opinion 
that the original order, decision or award * * * 
is * * * unwarranted, or should be changed, the 
Commission may abrogate, change or modify the 
same.’ 

“It is further provided that any party affected 
thereby may apply for a writ of review within 30 
days after the rendition of the decision on the rehear¬ 
ing. Such a course was followed in the case at bar, 
which is therefore properly before the Court.” 
(Italics supplied.) 

The Capital Transit has cited three cases as authority 
for its proposition that a second application for reconsidera¬ 
tion should have been filed by appellant. 

They are Panhandle Eastern Pipeline Co. v. Federal 
Power Commission, supra; Seaboard & Western Airlines, 
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Inc. v. Civil Aeronautics Board, 87 U. S. App. D. C. 78, 
183 F. 2d 925, and Granite City v. Illinois Commerce Com¬ 
mission, 407 Ill. 245, 95 N. E. 2d 371, 88 PUR (NS) 408. 
These cases can readily be distinguished from the instant 
matter. 

The Panhandle case related to failure to seasonably file 
a motion to have the case heard in the court of proper venue. 
That situation is not here involved. 

The Seaboard case, is not analogous. In that case the 
question involved was whether on appeal from a decision of 
the CAB an objection not urged as the time the order was 
filed, could be argued in court. That is not the situation 
herein. Any new grounds urged by this appellant, arose 
after and not before the appeal was filed and jurisdiction 
acquired by the court, and came directly as the result of the 
usurpation of authority by the Commission. In the third 
case cited, Granite City, the railroad filed a petition to dis¬ 
continue two of its trains between certain points. During 
the hearing a compromise was reached whereby the Commis¬ 
sion ordered the trains discontinued, but that two other 
trains of the petitioner (then being used on an experimental 
basis between the same points) should continue on a perma¬ 
nent basis. No petition for reconsideration or appeal was 
taken from this order. 

Several months later petitioner filed a new petition to 
discontinue the service of the experimental trains which had 
been made permanent under the earlier order. After a 
hearing, the Commission ordered the trains discontinued. 
A petition for reconsideration was filed by Granite City 
before the Commission. On appeal it was argued that such 
discontinuance could not be granted within two years from 
the date of the first order unless new facts were shown; 
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and that the Commission must make findings of facts that 
the original order was based on erroneous facts before it 
could set aside the first order. This point was not raised in 
the petition for reconsideration and the court, therefore, 
refused to consider it. 

This case is similar to the Seaboard case and has no 
application for the reason given. 

The grant of power on remand to the Commission under 
Section 43-705 is clearly the grant of an ancillary power 
to the court to enable it to have all necessary facts before it 
to enable it to decide the issues raised by the appeal. 

It clearly contemplates, by requiring that the additional 
findings of fact and conclusions of the Commission thereon, 
shall be transmitted to the court, that all complaints or 
grievances arising from remand hearings to take evidence 
on the issues of the appeal, necessarily have to be made to 
the court, and not to the Commission. 

This principal of law was recognized by the Supreme 
Court in the case of Ford Motor v. N. L. R. B. supra. 

The sentence of Section 43-705, immediately following 
the requirement that the additional findings of fact and 
conclusion shall be transmitted to the court, provides that 
upon the conclusion of the hearing the court shall proceed 
to final judgment, manifestly upon the record as originally 
made and as augmented by the supplementary findings of 
facts and conclusions made by the Commission in obedience 
to the court’s mandate. 

The statute thus recognizes the universal principal that 
jurisdiction having been once properly obtained, continues 
for all purposes necessary to final adjudication. To hold 
contra would result in a construction that the grant of the 
ancillary power to the court, incidental to a final determina¬ 
tion of the case, is a provision for the divestiture of the 
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jurisdiction of the court over the subject matter of the 
appeal 

Such a strained construction of the statute is absurd 
on its fact- It would put within the power of the Com¬ 
mission to prevent a successful appeal to the court under 
the statute in all cases, not only those in which remands 
were made. 

The Commission would need only alter, amend or 
modify its “original order” after appeal was instituted 
and require the party appealing to move for a reconsidera¬ 
tion, and by this means put into operation the machinery 
for consideration of the application by the Commission, 
hearing and so forth, and repeat this procedure as often 
as required to accomplish this purpose. Infinitum in jure 
reprobatur. 

Such an interpretation of Section 43-704, would be 
potent with legal snares and difficulties, which would plague 
the Commission as long as the law remains on the statute 
book. 

For every time the Commission were to alter, amend or 
modify an “original order” the procedural merry-go-round 
would start again. 

Such a situation, would have permitted Capital Transit 
on the issuance of Order No. 3715 to have challenged the 
extension of the W-4 line beyond the terminus proposed by 
it, although it had failed to avail itself of this objection in 
its application for reconsideration of Order No. 3530, and 
the thirty days allowed for so doing had long since elapsed. 
Examples of the confusion and litigation which would ensue 
are too numerous to burden the court with in this brief. 

Although it might be contended that the difficulties which 
the Commission may encounter as a result of its present 
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position, are not the concern of the appellant, they are 
merely emphasized to point out the fallacy of the appellees’ 
position. The Commission for some mysterious reason has 
sidestepped the question of the necessity of appellant filing 
a second application for reconsideration, and apparently is 
satisfied to let Capital Transit speak for it. 

CONCLUSION 

It is respectfully submitted that the appellant has liter¬ 
ally followed the mandatory provisions of the statute. It 
filed its application for reconsideration with the Commission. 

It filed its action for a review with the District Court. 
The case was duly brought to issue. The court thereupon 
had and retained jurisdiction of those issues until it either 
affirmed or dismissed the appeal. The order of remand did 
not devest the court of jurisdiction, it was merely a sup¬ 
plementary procedure for the purpose of securing additional 
evidence, necessary to decide the pending issues then before 
it and over which it retained jurisdiction. The facts found 
and the conclusions reached in the order of remand can be 
viewed in no other light, than as amendments to the original 
record under which the generally accepted rules dealing 
with amendments relate back to the date of the original 
filing of the action. 

The court should not lose sight of the fact that the 
“original order” No. 3530 is still in effect. It has not been 
rescinded by the Commission or by the Court. Order No. 
3715 only modified it by allowing the abandonment of 
Capital Transit C-2 line. In all other particulars it was 
affirmed by the Commission. 
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Consequently, the issues which arose by reason of the 
appellant’s application for reconsideration, and its appeal 
based thereon should be passed upon by the court, irre¬ 
spective of the question respecting the jurisdiction of the 
court to decide issues raised by the issuance of Order No. 
3715. The questions presented by the appeal dealing with 
jurisdiction, due process, confiscation and statutory pro¬ 
cedure did not become moot upon the issuance of Order 
No. 3715. They arose and are still present in the case 
because of Order No. 3530. 

It is respectfully submitted that the rule to show cause 
should be discharged. 

Respectfully submitted, 

James P. Donovan 
701 Barr Building 
Washington 6, D. C. 

Attorney for Appellant 


June 5, 1953 
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QUESTIONS PRESENTED 

In the opinion of Appellee Capital Transit Company, the 
questions presented by this appeal are: 

1. Was appellant deprived of a fair hearing when, after 
it had appealed the failure of the Commission to give it 
notice of a hearing affecting its interests, the Court re¬ 
manded the case to the Commission for further proceedings, 
and Appellant took an active part in these proceedings, in¬ 
troducing evidence and cross-examined witnesses, though 
refusing to cross-examine witnesses on their testimony 
given at the prior hearing? 

2. Did the district court err in directing the Commission 
on remand to hear evidence relating to the public need and 
the public interest with regard to the extension of a bus 
line, where one party to the proceeding had contended in 
the district court that there was not adequate evidence or 
findings to support such extension? 

3. Is the order of the Commission extending a bus line 
void because, in obedience to an order of the district court, 
the Commission on remand received evidence from citizen 
witnesses as to the public need and the public interest with 
regard to such extension? 

4. Was the order of the Commission supported by proper 
and adequate findings and conclusions based upon substan¬ 
tial evidence? 

5. Can Appellant be heard to complain that there is no 
appropriate finding supported by substantial evidence that 
an extension of the bus line of Transit would be compensa¬ 
tory to Transit within a reasonable time, where Transit 
makes no such complaint? 

6. If the Commission after hearing on remand from 
the district court, issues a new order modifying its original 
order, may Appellant appeal from or attack the validity 
of the new order without first filing with the Commission 
an application for reconsideration of the new order? 
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COUNTER STATEMENT OF CASE 

Capital Transit Company (Transit) deems it essential to 
make this Counter Statement for the reason that the State¬ 
ment in Appellant’s Brief (pp. 2-7) does not adequately 
and clearly set forth the matters involved. 
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This appeal arises solely from a three-tenths of a mile 
extension of Transit’s W-4 bus line ordered by the Public 
Utilities Commission (Commission) over a route not pre¬ 
viously served by public transportation (Jt. App. 74, 109, 
304, 390, 398, 472; See admission of Counsel, p. 19, infra).* 

All the bus lines involved in this proceeding operate in 
Southeast Washington (Ex. 1, Jt. App. 473, 485). Prior 
to May 4, 1949, the date of the issuance of the first order 
(Order No. 3530) of the Commission in this case, Transit’s 
W-4 bus line operated over a short route in the vicinity of 
Bolling Field, between Watson Street, on the west, and a 
point near Alabama Avenue and 11th Place, on the east; the 
fare on this short line vras five cents (Ex. 1, Jt. App. 473, 
10). The W-2 line operated from Shipley Terrace, on the 
south, to a terminus near 25th Street and Naylor Road, on 
the north (Ex. 1, Jt. App. 473, 11). The C-2 line operated 
from Barney Circle, on the north, to 36th Street, Alabama 
Avenue and Bangor Streets, on the south (Ex. 1, Jt. App. 
473). So far as it is here involved, Appellant’s line oper¬ 
ated on Pennsylvania Avenue to Barney Circle along 
the eastern edge of the area in controversy, continuing on 
to a terminal at 11th Street, Northwest (Ex. 1, Jt. App. 
473, (Map) 485); and, without intra-District service, into 
Maryland over Branch Avenue, Alabama Avenue and Suit- 
land Boad (Ex. A, Jt. App. 475, 202). 

In partial response to requests of citizens and citizens’ 
associations, Transit proposed to the Commission the fol¬ 
lowing changes in its lines (Jt. App. 10-13; Ex. 2, Jt. 
App. 474): 

(a) The extension of the W-4 line eastward along Ala¬ 
bama Avenue to 36th Street, Alabama Avenue and Bangor 
Street, the route to include that portion of the C-2 line 
proposed to be abandoned; and make applicable to W-4 the 
regular bus fare instead of the five cent fare; 

♦References to “Jt. App. - ” are to the Joint Appendix; references to 

“Tr.-” are to the original record filed in this Court; references to “App. 

Br. -” are to the Appellant’s Brief. 
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(b) The extension of the C-2 line southward over the 
route of W-2, eliminating the designation W-2, and elimi¬ 
nating that portion of C-2 operating along Alabama Avenue 
from Naylor Road to 36th and Bangor Streets which would 
become a part of the new W-4. 

After hearings in February, 1949, the Commission by 
Order No. 3530, dated May 4, 1949, revoked the five cent 
fare and established the regular bus fare for the expanded 
W-4 operations, as proposed by Transit, but extended the 
line, beyond the proposed terminus at 36th Street, Alabama 
Avenue and Bangor Street, to 38th Street, Alabama and 
Pennsylvania Avenues; and, instead of eliminating that 
portion of the C-2 line between Naylor Road and 36th 
Street, Alabama Avenue and Bangor Street, extended the 
C-2 line also to 38th Street, Alabama and Pennsylvania 
Avenues (Jt. App. 21, 22, 23, 26, Map 485). 

Appellant and Transit filed timely applications for recon¬ 
sideration, which were denied (Jt. App. 72, 73), and by 
Order No. 3546, dated June 9, 1949, the Commission stated 
that it would amend Order No. 3530 by providing that the 
ordered extension of the C-2 line “will be for an experi¬ 
mental period of six months.” (Jt. App. 72). Accordingly, 
on June 29, 1949, by Order No. 3553, the Commission 
amended Order No. 3530 to provide that the C-2 line con¬ 
tinue for six months after July 3, 1949, “at which time the 
Commission will make further determination with respect 
to the operation of route C-2.” (Jt. App. 31, 55; Item 50 of 
Certified Records of proceedings before P. U. C.). 

Upon denial of the applications for reconsideration, 
Appellant and Transit appealed to the United States Dis¬ 
trict Court for the District of Columbia; Appellant urging 
that it had been deprived of an opportunity to be heard in 
a matter affecting its interests; Transit complaining of the 
extensions to 38th Street, Alabama and Pennsylvania 
Avenues and of the Commission’s failure to eliminate a 
portion of the C-2 line (Jt App. 2, 29). 

On April 8,1950, after hearing on the appeal and consid¬ 
eration of oral argument and briefs, the district court ren¬ 
dered its decision resubmitting the proceeding to the 
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Commission with directions to permit Appellant and Transit 
to introduce evidence concerning the extensions of the C-2 
and W-4 lines, to afford an opportunity to the Commission 
to give consideration to the making of findings of fact of 
the character referred to by Transit with respect to the 
C-2 line “as it may deem prudent in the circumstances”, 
and to permit the presentation of evidence as to the effect 
of the Commission order upon the public interest (Jt. App. 
63, 66). Transit had contended on the appeal that there was 
no evidence or adequate findings supporting any extension 
of the C-2 line or the extension of the W-4 line beyond 36th 
Street, Alabama Avenue and Bangor Street and that it had 
not had a fair hearing on the C-2 extension (Jt. App. 58, 66). 

In obedience to the order of the district court remanding 
the case, the Commission gave notice to the parties, includ¬ 
ing Appellant, of a new hearing to be held on May 9, 1950, 
“upon the matters in Formal Case No. 383 and upon such 
matters as directed by the Court in the said Order” (Jt. 
App. 119,120). Such hearings were held on eight separate 
days, the last being June 20, 1950; Appellant actively par¬ 
ticipating therein on each day, introducing evidence and 
cross-examining witnesses, but Appellant rejected the 
opportunity to cross-examine citizen witnesses on their 
testimony given at the first hearing, in 1949, and objected 
to their being offered for such cross-examination and to 
their testimony supporting the extensions to 38th Street, 
Alabama and Pennsylvania Avenues (Jt. App. 79, 155, 284- 
286, 295, 403-404). Appellant introduced evidence at such 
hearings estimating that its annual monetary loss from the 
C-2 Extension would be from $11,343 to $27,829 and from 
the W-4 extension, $1,550 per year, and a revised estimate 
purporting to show $16,883 annual loss from both exten¬ 
sions (Jt. App. 81). The Commission witness estimated 
Appellant’s annual loss (on the basis of the latter’s evi¬ 
dence), attributable to the C-2 extension, at $12,409 and 
from the W-4 extension at $145.00 (Jt. App. 87). Tran¬ 
sit’s evidence indicated little justification for continuance 
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of the C-2 line east of Naylor Road, which included the 
ordered extension of C-2 (Jt. App. 82). 

Following the hearings on remand, the Commission by 
Order No. 3715, dated September 14,1950, in pertinent part, 
amended the original Order 3530 by eliminating the C-2 
line east of Naylor Road, including the extension, and con¬ 
tinuing it southward to Shipley Terrace replacing the W-2 
line, but affirmed the remainder of that order eliminating 
the five cent fare and establishing the regular fare on the 
new W-4 line and extending it to 38th Street, Alabama and 
Pennsylvania Avenues (Jt. App. 93). This Order No. 3715 
was transmitted by the Commission to the district court 
and ordered filed by that court (Jt. App. 67). Appellant 
did not file with the Commission a petition for reconsidera¬ 
tion of Order No. 3715. Pursuant to leave of court, Appel¬ 
lant filed an amended petition of appeal stating, as its basic 
objection to the new Order No. 3715, the affirmation of the 
three-tenths of a mile extension of the W-4 line from 36th 
Street and Alabama Avenue to 38th Street, Alabama and 
Pennsylvania Avenues (Jt. App. 67-76; 304, 398). 

The district court rejected Appellant’s contentions and 
affirmed Order No. 3530 as amended by Order No. 3715, 
holding, among other things, that any defect in the pro¬ 
ceedings, caused by lack of notice to Appellant of the 
original hearing before the Commission, was cured by the 
court’s remand and the subsequent action of Appellant in 
the remand proceedings before the Commission (Jt. App. 
Ill, 114; Tr. 643-644). 

On October 31, 1950, the district court, upon stipulation 
of all parties, had modified a previous stay order so as to 
permit the requirements of Order No. 3530, as amended by 
Order No. 3715, to continue in effect except the three-tenths 
of a mile extension of W-4 between 36th Street and Alabama 
Avenue and 38th Street, Alabama and Pennsylvania Ave¬ 
nues. That modification was continued in effect pending 
this appeal; thus, the C-2 line east of Naylor Road has long 
been abandoned and the W-4 extension to 36th Street and 




Alabama Avenue, as proposed by Transit, has continued 
in operation at the increased regular fare. (Tr. 586-587). 

STATUTES INVOLVED 

Pertinent provisions of the statutes involved are set out 
in the Appendix to Appellant’s brief, pp. 1-6. 

SUMMARY OF ARGUMENT 

I 

The proceedings on remand show conclusively that Ap¬ 
pellant was afforded the full and fair hearing that it re¬ 
quested and which fulfilled all requirements for a proper 
hearing. Appellant took an active part in these proceed¬ 
ings, introducing evidence and cross-examining witnesses. 
Appellant cannot now complain that the failure of the 
Commission to give it adequate notice of the original hear¬ 
ing deprived Appellant of due process of law. This claimed 
defect was cured by the remand of the proceedings and 
Appellant’s active participation therein. 

Appellant was fully aware of the subject matter of the 
proceedings on remand as is shown by the notice of hearing 
served on it by the Commission and by the evidence intro¬ 
duced by it during the course of the proceedings on remand. 
Moreover, Appellant failed to raise this point either by 
application for reconsideration before the Commission or 
by its amended petition of appeal in the lower court. Ap¬ 
pellant’s real objection is to the three-tenths of a mile 
extension of the W-4 line ordered by the Commission. 
Appellant’s claim that this extension -would enable its 
patrons to use Transit service in competition with its direct 
route to Barney Circle and downtown Washington must fail 
when compared -with the evidence of record and the Com¬ 
mission ’s findings that the area served by the extension was 
in need of the W-4 service. 

Appellant’s attempt to limit the language of section 43- 
705 fails when the plain meaning of the words of the statute 
is considered. This section of the Code permits the review- 
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ing court to remand the proceedings to the Commission with 
instructions “to receive additional evidence upon any sub¬ 
ject related to the issues on said appeal concerning which 
evidence was improperly excluded in the hearing before the 
Commission or upon which the record may contain no sub¬ 
stantial evidence.” The proceedings on remand fell well 
within the purview of this section of the Code, but even if 
the Commission had received evidence beyond the scope of 
the statute, Appellant has shown no injury resulting 
therefrom. 

n. 

Appellant’s contentions that the findings of the Commis¬ 
sion are not supported by evidence and that they are based 
on evidence taken at the original hearing are not sustained 
by the record. Witnesses testified at length concerning the 
lack of public transportation on Alabama Avenue from 
36th Street to 38th Street and Pennsylvania Avenue. Other 
witnesses testified as to the need for a cross-town service 
connecting the Fairfax Village area with the area adjacent 
to Bolling Field. Findings of fact supported by substantial 
evidence must be deemed to be conclusive. 

Appellant may not argue that the Commission’s finding, 
that the W-4 line will be reasonably compensatory to 
Transit, does not meet the statutory requirement. That 
point was not raised by application for reconsideration or 
in the amended petition of appeal filed by Appellant. An 
appellate court considers only those questions raised or 
reserved in the lower court. Moreover, Appellant has shown 
no injury resulting from the Commission’s finding. The 
right to complain of a particular error is limited to those 
who are injured thereby. 

Appellant had ample opportunity to meet and cross- 
examine all witnesses who had appeared at the original 
hearing. Although Appellant refused to cross-examine 
these witnesses on their prior testimony and although it 
objected to these witnesses repeating their prior testimony, 
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most of these witnesses covered their prior testimony in 
full during the proceedings on remand. Therefore, Appel¬ 
lant was afforded a full and fair hearing and cannot com¬ 
plain of the use of such evidence. 

There was no reason to find that the service of Appellant 
was inadequate as the purpose of the hearings was to in¬ 
vestigate the service of Transit. Moreover, the finding that 
there was no service on Alabama Avenue was obviously 
a finding of inadequacy of service. This and other similar 
findings were supported by substantial evidence. 

There is no competition between Appellant’s lines and 
the W-4 line. The Commission so found. Appellant does 
not operate a line between Fairfax Village and Bolling 
Field. 

Appellant is without standing to raise the point that the 
Commission failed to fulfill the requirements of Section 
44-201 of the Code. The Commission did not act under 
this section; it found that there was no competition in¬ 
volved in the W-4 extension. This Court has held, and the 
legislative history of the Merger Act makes clear, that this 
section was enacted for the exclusive protection of Transit. 
Moreover, since Appellant did not raise this point in an 
application for reconsideration or in its amended petition 
of appeal, it is barred from raising the point in this Court. 

m. 

Appellant failed to file an application for reconsideration 
of Order No. 3715 wdth the Commission as required by Sec¬ 
tion 43-704 of the Code. Section 43-709, which allows the 
Commission to modify or amend its orders, effects no 
changes in Section 43-704- -which requires the filing of an 
application for reconsideration. Nor can it be argued that 
the Appellant’s amended petition of appeal fulfills the re¬ 
quirement. This application is jurisdictional and Appel¬ 
lant’s failure to file such an application deprives this Court 
of authority to hear and determine this appeal with respect 
to Order No. 3715. 
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ARGUMENT 

This appeal contains a number of contradictions. 

Appellant complains of the lack of evidence as to public 
convenience supporting the W-4 extension, notwithstand¬ 
ing its own evidence showing a need for the service—evi¬ 
dence upon which it directly relied to show that the ex¬ 
tension would cause losses in its revenues; and in face of 
the testimony of citizens in the area showing the need. Ap¬ 
pellant’s own counsel stated that such citizens had shown 
the need. 

Although it did not raise the point in its amended peti¬ 
tion of appeal, Appellant now complains of the elimina¬ 
tion of the C-2 line (including the portion originally or¬ 
dered extended) which it had demanded on the ground that 
that extension also would cause substantial loss to Appel¬ 
lant. It contends that the elimination was accomplished 
without notice to it that the Commission might take such 
action. But the Commission, after the original order, had, 
to Appellant’s knowledge, ordered the C-2 extension on a 
temporary basis and announced that it would give further 
consideration to such extension, thus, clearly leaving the 
matter open for further action by the Commission. Fur¬ 
thermore, Transit had contended in the first hearing in 
the district court that the C-2 extension was not supported 
by evidence or proper findings; and the district court spe¬ 
cifically directed consideration of those contentions by the 
Commission on remand. Finally, on remand Appellant 
introduced evidence purporting to show that the C-2 exten¬ 
sion would seriously impair its revenues. Clearly, Appel¬ 
lant now seeks to convert into procedural error its own fail¬ 
ure to properly anticipate Commission action. 

Appellant complains that there is no proper finding or 
no evidence that the W-4 extension will promise to be 
compensatory within a reasonable time—a condition about 
which, if true, only Transit can complain. Obviously, no 
possible loss or injury could result to Appellant if 
Transit’s line yields no compensation. 




Appellant complains that the remand order of the dis¬ 
trict court was too broad, particularly in that it directed 
the Commission to take evidence showing the effect of the 
extensions on the public interest. Here Appellant con¬ 
tends, in effect, that the Commission should only have been 
directed to receive evidence showing the effect on Appel¬ 
lant and that, upon such showing, the court could do no 
more than invalidate the Commission orders. Thus, says 
Appellant, the Commission should have been required to 
start the proceedings anew notwithstanding Appellant’s 
full participation in the hearings on remand. 

In essence, Appellant’s complaint is that, on remand, the 
Commission allowed too much evidence to be introduced, 
that it was wrongfully afforded the opportunity (which 
Appellant rejected) to cross-examine witnesses. Clearly, 
Appellant does not seek a full and fair hearing—its real 
objective is the invalidation of the Commission orders, re¬ 
gardless of the evidence and the full opportunity afforded 
it to participate in the proceeding on remand. 

Transit believes the evidence and findings are adequate 
to support the extension of the W-4 line and to sustain the 
Commission orders in their entirety. 

In order that the Court may have the benefit of a full 
discussion, Appellant’s various contentions are dealt with 
in this brief, but it seems clear that Appellant’s failure to 
file an application for reconsideration of Order No. 3715 
(Point III of this brief) precludes the appeal. 

I 

The District Court Properly Rejected the Contentions That 
Appellant Was Deprived of a Fair Hearing and That the 
Hearing on Remand Was Beyond the Scope of Applicable 
Law 

Appellant, in its brief, attacks the proceedings below on 
the following procedural grounds: 

(1) That it had no notice of the original hearing. 
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(2) That the notice of the hearing on remand did not 
indicate that the Commission might consider the 
abandonment of the C-2 line. 

(3) That the hearing on remand was beyond the scope 
of Section 43-705, District of Columbia Code, 1951 
Edition. 


To expose the fallacies inherent in these contentions, it 
is necessary to examine the scope of the proceedings below. 

On October 31, 1949, during the course of a hearing on a 
preliminary matter in connection with the first appeal to 
the district court, counsel for Appellant stated that to 
merely reopen the record to permit Appellant to put in such 
testimony as it desired would not afford Appellant a full 
and fair hearing (Jt. App. 153). Counsel for Appellant 
stated, after referring to the full and fair hearing require¬ 
ment laid down in Morgan v. U. S ., 304 U. S. 1,: 

“And that is all we want, Your Honor. We want an 
opportunity not only to put our evidence in in this case, 
to show how we are going to be affected, but we wmt 
an opportunity to examine those who come down there 
and oppose our operation of service in Southeast 
Washington (Jt. App. 153; emphasis added.) 


The district court, after considering the contentions of 
the parties on oral argument and briefs, remanded the case 
to the Commission. The court did not, as suggested by Ap¬ 
pellant, remand the case to the Commission solely for the 
purpose of permitting Appellant “to introduce evidence 
concerning the extension of the C-2 line and the establish¬ 
ment of the W-4 line.” (App. Br., p. 15.) The court had 
concluded that the proceeding involved a situation which 
might have affected the interests of Appellant (Jt. App. 
61). Indeed, the court, after examining and citing the pro¬ 
visions of Section 43-705, stated that it was empowered to 
require the reopening of the hearing and to direct that the 
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“and of any other interested party” (Jt App. 63; emphasis 
added). The court continued: 

“. . . The Court concludes that such an order is 
proper in the circumstances so that evidence may be 
presented with respect to the effect of the proposed 
order upon the public interest in connection with trans¬ 
portation in the area affected by the order, including 
the effect of said order upon the ability of the 
W.M.&A. to serve the public interest in the operation 
of its facilities in connection with the proposals of ex¬ 
tension and alteration of bus lines of the C. T. C. in¬ 
volved in P.U.C. #3489, Formal Case #383.’’ (Jt. 
App. 63-64.) 

Further, the court ordered that Transit be permitted to 
offer evidence with regard to certain proposals which it 
did not have an opportunity to introduce in the prior hear¬ 
ing (Jt. App. 66). 

Pursuant to the order of the district court, the Commis¬ 
sion issued its notice of hearing on remand to commence 
on May 9, 1950 (Jt. App. 119-120). This notice clearly 
indicated that the matters to be considered were those mat¬ 
ters involved in Formal Case No. 383 and such other mat¬ 
ters as directed by the court in its order (ibid.). 

This hearing was held on eight different days and con¬ 
cluded on June 20, 1950. The record consisted of 1,003 
pages of testimony including the examination and cross- 
examination of seventeen witnesses and the introduction 
into evidence of numerous exhibits. 

During the hearing, in which counsel for Appellant en¬ 
tered his appearance and took an active part, Appellant 
introduced evidence and testimony through its Traffic 
Manager Chew (Jt. App. 157-264). This evidence con¬ 
sisted, in part, of maps, schedules and surveys prepared, 
or partially prepared, or conducted by Appellant. The 
first survey, conducted in the Fairfax Village area, pur¬ 
ported to show that as a result of the proposed extension 
of the W-4 line from 36th Street, Alabama Avenue and 
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Bangor Streets to 38th Street, Alabama and Pennsylvania 
Avenues, the Appellant would lose approximately $1,550.12 
in revenues per year (Jt. App. 166). This survey also 
purported to show that the loss in revenues to Appellant, 
as a result of the extension of the C-2 line, would be from 
$11,343 to $27,829 (Jt. App. 81, 478). The defects in this 
survey were demonstrated on cross-examination, and, at 
the request of counsel, additional time was granted so that 
a re-survey could be conducted (Jt. App. 225, 272-275). 
The re-survey and the testimony of Appellant’s witness 
(Ex. E-l, Jt. App. 81, 480-482) estimated the annual loss 
to Appellant due to the proposed extension of both lines 
W.-4 and C-2 to be a minimum of $16,883 and a maximum of 
$20,519.46. Cross-examination developed more inconsis¬ 
tencies in the re-survey. 

However, the results of these surveys were analyzed by 
the Executive Accountant of the Commission, McElfresh, 
who was shown to be qualified to make such an analysis 
(Jt. App. 424-428, 431-432). He testified that his study of 
the surveys indicated, after disregarding 140 (which he 
considered unreliable) out of 1,178 questionnaires, that the 
operation of the C-2 extension would produce an estimated 
annual loss to Appellant of $12,409.29 and that the opera¬ 
tion of the W-4 extension would produce an estimated an¬ 
nual loss to Appellant of $145.00, without taking into ac¬ 
count probable increased revenue from persons outside 
Fairfax Village, the only area surveyed (Jt. App. 448). 

Witnesses testified for Transit, who stated that the C-2 
line was unprofitable, that there was little justification for 
its continuance and that the W-4 service, as proposed by 
Transit, was necessary to adequately serve this section of 
southeast Washington with a cross-town line (Jt. App. 82, 
264-270, 272). In addition to witnesses for the utilities and 
the Commission, thirteen citizens (who had testified in the 
prior hearing), residents of the area involved, testified as 
to the need for transportation service in that area. Appel¬ 
lant, although objecting to much of this testimony as being 
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beyond the scope of the hearing, cross-examined all bnt two 
of these witnesses at length, but refused the opportunity to 
cross-examine them on their testimony in the 1949 hearings 
(Jt. App. 324, 326-327, 334-336, 337-340, 350-355, 358-360, 
365-367, 370, 377, 392-394, 405-407, 413, 422-424, 449-468). 
These citizen witnesses testified that there was no bus serv¬ 
ice on Alabama Avenue between 36th Street and 38th Street 
and Pennsylvania Avenue (Jt. App. 321-322, 329, 352, 357, 
377,400). All testified that there was a need for such trans¬ 
portation (Jt. App. 302-307, 315, 329-330, 340-355, 367-370, 
376-377). 

Following the hearing on remand, the Commission issued 
Order No. 3715 amending Order No. 3530 (Jt. App. 76-93). 
Order No. 3715 stated, in part, that the extension of the 
C-2 line would substantially reduce the number of pas¬ 
sengers and the revenues of Appellant and would result, 
to some extent, in a duplication of service (Jt. App. 91). 
Accordingly, it ordered that the C-2 line east of Naylor 
Road be discontinued (Jt. App. 92-93). However, finding 
that there was a need for public transportation in the area 
adjacent to Alabama Avenue from 36th Street to 38th 
Street and Pennsylvania Avenue, the Commission affirmed 
the previously ordered extension of the W-4 line from the 
proposed terminal at 36th and Alabama Avenue to 38th 
Street, Alabama and Pennsylvania Avenues. The Commis¬ 
sion found that this operation was in the public interest 
and would not “adversely affect” the Appellant (Jt. App. 
93). 

Thereafter, Appellant, with leave of court, filed an 
amended petition of appeal to suspend and vacate Orders 
Nos. 3530 and 3715, and also filed a motion for summary 
judgment (Jt. App. 96-97), though it had not filed an ap¬ 
plication for reconsideration of Order No. 3715. After con¬ 
sideration of the pleadings, briefs and oral argument, the 
district court rejected, in all respects, Appellant’s position 
and sustained Commission Order No. 3715. 
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A. Appellant was Accorded a Full and Fair Hearing 

Appellant asserts that the entire proceeding in Formal 
Case No. 383 is void db initio for failure to give Appellant 
the required statutory notice of the original hearing and 
to make Appellant a party to the proceedings (App. Br. 
11-17). Thus, it contends that it has been deprived of its 
property without due process of law (App. Br. 16-17). 
This contention, and others, are predicated on Appellant’s 
claim that the extension of the W-4 line to the terminal at 
38th Street, Alabama and Pennsylvania Avenues, a dis¬ 
tance of three-tenths of a mile, is the establishment of com¬ 
petitive service. The question of competition will be dis¬ 
cussed infra, pp. 19-20, 33-34. 

The court below considered this contention of lack of 
notice in both of its opinions (Jt. App. 57-61, 111). After 
considering the proceedings on remand, the court concluded 
that its mandate had been complied with in all respects 
(Jt. App. 111). The mandate, as interpreted by the court, 
had directed that Appellant “be accorded a fair hearing 
after due notice.” {ibid.) The Supreme Court has stated 
the requirements for a full hearing: 

“A full hearing is one in which ample opportunity is 
afforded to all parties to make, by evidence and argu¬ 
ment, a showing fairly adequate to establish the pro¬ 
priety or impropriety, from the standpoint of justice 
and law, of the step asked to be taken ...” The New 
England Divisions Case , 261 U.S. 184, 200. 

One of the steps to be taken on remand in the instant case 
was to determine whether the interest of Appellant would 
be affected by the orders in question. The record reveals 
that a full and fair hearing was afforded Appellant on this 
subject. Indeed, as a result of the hearing on remand the 
Commission by Order No. 3715 modified Order No. 3530 by 
eliminating the C-2 line east of Naylor Road as it found 
that the operation of this line would “adversely affect” 
Appellant (Jt. App. 91, 93). 
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During the hearings on remand, Appellant took an active 
part in the proceedings. Its witness, Chew, testified at 
length and offered numerous exhibits. When one of Ap¬ 
pellant’s surveys proved, upon cross-examination, to be de¬ 
fective, the Commission granted a recess affording Appel¬ 
lant an opportunity to make a resurvey in an effort to 
correct the errors shown by cross-examination. Counsel 
for Appellant cross-examined all but two of the witnesses 
who testified at the hearing. Although he objected repeat¬ 
edly to the testimony of the citizen witnesses, stating that 
they had already testified to the need for service (Jt. App. 
295), counsel for Appellant had ample opportunity to elicit 
any information he desired from these witnesses. (See pp. 
13-14, supra.) It is incongruous, after eight days of hear¬ 
ings in which Appellant took an active part, for Appellant 
to now claim that it was denied due process of law. 

Actually, Appellant’s arguments boil down to the point 
that because it was not notified of the original hearings in 
1949, all of the subsequent proceedings are void. The lower 
court was properly of the opinion that this defect was cor¬ 
rected by the subsequent remand of the proceedings to the 
Commission and the action of Appellant in the remanded 
proceedings (Jt. App. 111). 

Appellant cannot claim that it had no opportunity to 
cross-examine witnesses wrho participated in the first hear¬ 
ing in 1949. All of these witnesses were available and were 
offered for cross-examination on remand and all of the evi¬ 
dence submitted at the first hearing was subject to the 
scrutiny of counsel for Appellant (Jt. App. 286, 472). It 
is obvious that Appellant seeks merely to invalidate the 
Commission orders and is not actually interested in its 
rights to participate in a full and fair hearing. 

B. Appellant Had Adequate Notice of the Subject Matter of the 

Proceeding on Remand 

Although it did not raise the point in its amended peti¬ 
tion of appeal, Appellant now" complains that the notice of 
the remanded hearing issued by the Commission on April 
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19, 1950, failed to put it on notice that the question of the 
abandonment of the C-2 line would be considered by the 
Commission. Therefore, it contends that it was denied the 
right to show how many passengers would use the W-4 line 
rather than its service if the C-2 line were abandoned. This 
contention is a transparent attempt to excuse Appellant’s 
failure to foresee an obvious issue. Appellant was well 
aware that Transit had urged the abandonment of the C-2 
line in the original proceeding and that the Commission had, 
in June, 1949, ordered the C-2 extension on a six-months 
experimental basis. Transit also contended at the first 
hearing in the court below that the operation of C-2 at a 
loss would impair its ability to serve the public (Jt. App. 
33). Finally, the notice of the remanded hearing stated 
that the Commission would consider those matters involved 
in Formal Case No. 383, one of which was the abandon¬ 
ment of C-2, and those matters ordered by the district 
court (Jt. App. 119-120). Accordingly, Appellant cannot 
validly claim that it was unaware of the subject matter 
of the hearings on remand. 

The Supreme Court considered a similar contention, ad¬ 
vanced in a case arising in the Interstate Commerce Com¬ 
mission. The Court, adopting the ruling of the Commis¬ 
sion, held that it did not violate due process and said: 

“Applicant argues that the notice setting the pro¬ 
ceedings for further hearing did not inform it or the 
other parties of the nature of the issues to be met, # * *. 
We are not impressed with applicant’s argument that 
it was unable to foresee the issues. The notice in ques¬ 
tion stated that the further hearing was for the pur¬ 
pose of determining what changes, if any, should be 
made in the conditions, and thus placed the conditions 
themselves in issue. * * * Applicant was given the 
opportunity of presenting evidence to show that no 
need exists for a change in its present conditions; how¬ 
ever, not only did it choose not to offer such evidence, 
but it objected to the receipt of any evidence with re¬ 
spect thereto. In the circumstances, the examiner 
properly denied its motion to discontinue the further 
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hearing and to withdraw its witness, and properly over¬ 
ruled its objection to the adduction of testimony 
through such witness.” United States v. Texas & 
Pacific Co., 340 U. S. 450, 460-461. (Emphasis sup¬ 
plied. ) 

It is submitted that the language quoted above is particu¬ 
larly apt in the present appeal. 

However, Appellant’s own evidence conclusively shows 
that it was aware that the question of eliminating the C-2 
line was an issue in the hearing on remand. The surveys 
conducted by Appellant to determine the effect of the exten¬ 
sion of C-2 and W-4 could have had but one benefit to Ap¬ 
pellant in an evidentiary sense. These surveys were spe¬ 
cifically intended to show that the extension of these lines 
of Transit would be detrimental to Appellant’s business; in 
other words, would “adversely affect” Appellant. The 
only benefit that Appellant could have expected to flow from 
such evidence was that the Commission, upon considera¬ 
tion of such evidence, would order or be required to order, 
the elimination of those lines which were found to be in 
active competition wdth the Appellant and which would im¬ 
pair its service to the public. This is precisely what the 
Commission did upon consideration of the evidence {supra, 
p. 14). Appellant was not instructed by the Commission 
as to what questions should be used on this survey. It was 
given a completely free hand. When the numerous incon¬ 
sistencies in the first survey w~ere demonstrated, Appellant 
was given ample opportunity to resurvey the area in order 
to better demonstrate its points. It cannot now complain 
because of its own failure to foresee all the possibilities in¬ 
herent in the surveys. 

In essence, Appellant states that it was prevented from 
showing how many of its patrons might use a combination 
service of the W r -4 line and other Transit lines in competi¬ 
tion with Appellant’s service (App. Br., pp. 19-21). It is 
clear that Appellant was never prevented from making 
any such showing. 
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Appellant did not object to the establishment of the W-4 
line as proposed by Transit. Its real objection is only to 
the three-tenths of a mile extension, beyond Transit’s pro¬ 
posal, ordered by the Commission in Order No. 3715.* 
There is no likelihood that this three-tenths of a mile ex¬ 
tension will result in the “confiscation” or “destruction” 
of Appellant’s property and business (App. Br., p. 21). 
The C-2 route as established by the Commission in Order 
No. 3530 would have enabled a patron to board a C-2 bus 
at Alabama and Pennsylvania Avenues and ride to Barney 
Circle without transferring. Although the route would have 
been more circuitous and required a longer period of time 
to travel to Barney Circle, the Commission determined that 
this route would adversely affect Appellant and ordered it 
discontinued (Jt. App. 91-93). The W-4 line, as established 
by Order No. 3715, would operate between 38th Street, Ala¬ 
bama and Pennsylvania Avenues and Bolling Field. Ap¬ 
pellant’s loss, if any, would come from patrons using a 
combination of W-4 and other Transit lines to travel to 
Barney Circle and points in downtown Washington. Under 
the ordered service, a patron intending to travel from Fair¬ 
fax Village to Barney Circle using Transit’s service would 
board a W-4 bus at 38th Street and Pennsylvania Avenue. 

* Appellant’s contentions on page 48 of its brief to the contrary are ill 
founded. To show exactly what Appellant said in the lower court, wo print 
below the discussion between counsel (Jt. App. 472): 

“Mr. Donovan: I am complaining about the extension. That is our 
particular concern, Your Honor, because that brings them right into our 
territory and, as a matter of fact, it takes them practically into our 
bus terminal at that point. 

“Mr. Await: From 36th and Bangor up to 38th and Pennsylvania? 

“Mr. Donovan: Yes, sir. I am complaining about the extension. We 
have no quarrel with the Capital Transit Company or the Public Utilities 
Commission over the establishment of W-4 to the terminal, which was 
suggested and proposed by Capital Transit Company. 

“Mr. Await: And covered in the order of the Commission? 

“Mr. Donovan: Correct; it is covered in the order of the Commission; 
but we are complaining about the extension which was ordered by the 
Public Utilities Commission beyond the terminus proposed by Capital 
Transit Company, and that is what I am directing my argument to, and 
that is the competitive feature of it, Your Honor. There would be no 
competition if they remained at the terminus fixed by Capital Transit 
Company. But, unfortunately, I don’t see how you can pick a particular 
part of the order and say it is valid, when I am going to have to show 
that there is no need for the W-4 at any place.” 
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He would then be obliged to transfer to a C-2 or a C-£ bus 
at Alabama Avenue and Naylor Road. (See Map, Jt. App. 
485). This transfer might result in a considerable delay 
depending on the connections made. Thus, the longer route 
plus the delay incident to transferring indicates that such 
service would be extremely unsatisfactory for persons 
traveling from Fairfax Village to Barney Circle. It is in¬ 
conceivable that persons would use the longer and more in¬ 
convenient service to journey to their place of employ when 
Appellant’s service affords a more direct and convenient 
service. The Commission found that the extension of W-4 
vras needed to serve an area not now served by public trans¬ 
portation and that it did not duplicate Appellant’s service 
in any respect (Jt. App. 92). The Commission also found 
that this service might increase the business of Appellant, 
a fact not mentioned in its brief. 

C. The Hearing on Remand Was Not Beyond the Scope of Section 

43-705 of the District of Columbia Code 

Section 43-705 of the D. C. Code (1951 Ed.), provides in 
part: 

“* * # The said court, or any justice or justices thereof, 
before whom any such appeal shall be heard, may re¬ 
quire and direct the Commission to receive additional 
evidence upon any subject related to the issues on said 
appeal concerning which evidence was improperly ex¬ 
cluded in the hearing before the Commission or upon 
which the record may contain no substantial evidence. 
Upon receipt of such requirement and direction the 
Commission shall receive such evidence and without 
unreasonable delay shall transmit to the said court the 
findings of fact made thereon by the Commission and 
the conclusions of the Commission upon the said 
facts.” 

Appellant argues that the proceedings on remand were 
beyond the scope of Section 43-705. This contention was 
made to the district court, after the hearing on remand, 
which expressly rejected it (Jt. App. 112-113), saying: 
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“* * * The Court is unable to agree with this conten¬ 
tion. The record at the time of the Court’s order of 
remand did not contain sufficient evidence to enable 
the Court to make a determination of the claims of the 
petitioner. The order remanding the case to the Com¬ 
mission was based upon, supported, and governed by 
the provisions and requirements of the D. C. Code. 
Title 43, Section 705 (1040 Ed.) That statute re¬ 
quired the Commission ‘to receive additional evidence 
upon any subject which was related to the issue on 
appeal.’ The evidence received by the Commission in 
its second hearing was received in accordance with the 
authorization and requirement of the statute.” 

Appellant’s interpretation (App. Br., pp. 22-25) would 
restrict the statute far beyond the plain meaning of its 
w’ords. One of the basic tenets of statutory interpreta¬ 
tion is to give force to the plain meaning of the words used 
in the statute. Anderson v. Wilson, 289 U. S. 20, 27; Henry 
v. A. B. Dick Co., 224 U. S. 1; Bank v. Massey, 192 U. S. 
138. “... [T]here is no canon against using common sense 
in construing laws as saying what they obviously mean.” 
Holmes, J. in Roschen v. Ward, 279 U. S. 337, 339. This 
rule is so firmly established that the courts are enjoined 
from even referring to legislative history to determine the 
meaning of a clear and unambiguous term. Ex parte Col¬ 
lett, 337 U. S. 55. Hence, we must examine the words of 
the statute to determine its meaning. 

The language of Section 43-705 is clear. It authorizes 
the district court to require the Commission “to receive 
additional evidence upon any subject related to the issues 
on said appeal concerning which evidence was improperly 
excluded in the hearing before the Commission or upon 
which the record may contain no substantial evidence.” 

In its first opinion, discussing the need for remand, the 
court particularly emphasized the language of the remand 
provisions involving the receipt of evidence concerning a 
subject upon which the record may contain no substantial 
evidence (Jt. App. 63). The court then concluded that a 
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direction to the Commission is proper to receive evidence 
4 4 with respect to the effect of the proposed order upon the 
public interest * * * including the effect * * # upon the abil¬ 
ity of the W.M.&A. to serve the public interest in * * * con¬ 
nection with the proposals of extension and alteration of 
bus lines’’ of Transit (Jt. App. 63, 64). The Commission 
was also directed to receive evidence of Transit relating to 
the W-4 and C-2 lines “which it did not have an opportunity 
to introduce in the prior hearing”, namely, the effect of the 
extensions ordered by the Commission beyond Transit’s 
proposals, and to consider making findings of fact referred 
to by Transit in its contentions that the C-2 extension was 
duplicative and was not supported by findings or evidence 
(Jt App. 66). 

In accordance with that directive, the Commission re¬ 
ceived at the hearing on remand all the evidence offered by 
Appellant and Transit, and the testimony of thirteen citi¬ 
zen witnesses wdth regard to the public interest and the need 
for extension of Transit’s service along Alabama Avenue. 
Appellant objected then, and objects now, only to the testi¬ 
mony of the citizen witnesses showing the public interest, 
saying that they had already testified and had ‘ 4 shown the 
need” in the prior hearing (Jt. App. 295). Clearly, the 
court had ordered the Commission to receive evidence with 
respect to the “effect of the [original Commission] order 
upon the public interest” on the ground (as the statute pro¬ 
vides) that the court felt the record contained “no substan¬ 
tial evidence” in that regard (Jt. App. 63). On that same 
basis, the court had ordered the receipt of evidence from 
Appellant and Transit, but Appellant does not object to 
that evidence. 

In any event, it is absurd to argue that Appellant could 
be injured by the receipt of evidence by the Commission 
which was beyond the scope of the statute. If such evi¬ 
dence were not required as bearing on the public interest 
or on any of the issues raised in the appeal it could not 
possibly result in damage to Appellant. The plain fact is 
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that Appellant has not and cannot show injury resulting 
from the receipt of this evidence. 

Appellant’s position on this point is as devoid of merit 
as is every one of its other contentions in this appeal. 

II 

Orders Nos. 3530 and 3715 Contain Adequate Findings of Fact 
and Conclusions of Law Which Are Fully Supported by 
the Evidence of Record and Are Valid in All Respects 

Appellant attacks the validity of the Commission orders 
by a number of allegations in which it claims that these 
orders are not supported by the evidence; are unlawful, 
arbitrary, and capricious because they are in part based on 
evidence taken at the first hearing; do not show that Ap¬ 
pellant ’s service was inadequate; are illegal because there 
was no showing that the ordered service was in the public 
convenience; and do not comply with the requirements of 
Section 44-201 of the D. C. Code. All of these arguments 
fail upon examination of Orders Nos. 3530 and 3715 and 
the substantial evidence of record supporting the findings 
of fact and conclusions of law found in those orders. 

Because of obvious inconsistencies in Appellant’s argu¬ 
ment when compared with its citations and evidence of rec¬ 
ord, it is necessary to correct some of the impressions left 
by Section IV of Appellant’s Brief. 

Appellant paraphrases the Commission’s fourth finding 
in Order No. 3715, which states that there is no direct 
public transportation between the residential and shopping 
areas of the northern portion of southeast Washington and 
other residential and shopping areas and governmental in¬ 
stallations of southeast Washington and that there is a 
need for such service, and then irrelevantly shows that 
there is service along Pennsylvania Avenue between Ala¬ 
bama Avenue and Minnesota Avenue, in an apparent at- ’ 
tempt to disprove this finding. The service along this route 
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was found to be reasonably adequate in the Commission’s 
tenth finding of fact (Jt. App. 91) and it is apparent that 
Appellant has misconceived the background and meaning 
of this fourth finding. 

This fourth finding of fact must be read in context with 
the other findings of fact. When this is done, it is clear 
that the Commission is referring to those shopping centers 
and government installations south of the Anacostia River 
and west of Pennsylvania Avenue. In particular, the area 
adjacent to Alabama Avenue from Pennsylvania Avenue 
and Alabama Avenue to 36th Street and Pennsylvania 
Avenue was found to be without public transportation 
service. The Commission found that there was a need for 
such service. Witnesses for various civic associations and 
individual citizens testified at length as to the need for 
service in this area. (Jt. App. 302-307, 315, 329-330, 334, 
335-336, 340-355, 367-370, 371-374, 376-377, 383-391, 
395-409.) They stated that they would use the extended 
service to go to and from the shopping center at 38th and 
Pennsylvania Avenue or to other shopping centers in the 
vicinity. The Commission’s fourth finding is supported 
by witnesses who testified that they would use the pro¬ 
posed W-4 line in traveling to and from their places of 
employment (Jt. App. 335-336, 365, 392, 422). 

Having thus confused the issue, Appellant then states 
that in addition to the Fairfax Village shopping center, 
there is only one shopping center mentioned in the record 
(Naylor Gardens) other than the shopping center at 
Pennsylvania and Minnesota Avenues. The record shows 
that Mr. Osche testified about a shopping center in the 
Fort Davis area (Jt. App. 344). Counsel for Appellant 
mentioned the Carroll shopping center in his cross-exami¬ 
nation of a witness (Jt. App. 359). Mr. Temple testified 
that there were several shopping centers in Bradbury 
Heights (Jt. App. 407). This is a further illustration of 
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Appellant’s practice of setting forth broad statements 
which are inconsistent with the record. 

Appellant correctly states that all the government in¬ 
stallations could be reached by the use of the combination 
service of Appellant’s and Transit’s lines. However, 
Appellant is incorrect in stating that the record is barren 
of testimony with respect to the differences in length of 
the ordered W-4 line and the combination route which the 
Commission described as “long and circuitous.” (Jt. App. 
90) Transit’s Exhibits 1 and 2 (Jt. App. 473, 474) illus¬ 
trate this point more vividly than the many pages of testi¬ 
mony devoted to this subject. These exhibits conclusively 
illustrate that the W-4 line is the shortest and most direct 
route between Fairfax Village and Bolling Field and inter¬ 
mediate points. Moreover, numerous witnesses testified 
as to the length and inconvenience of the combination 
service (Jt. App. 307, 328, 335-336, 338-339, 363-365, 391- 
392, 422-424). Several witnesses testified that the pro¬ 
posed W-4 route would be more direct and convenient 
(Jt. App. 392, 422). One witness, Mrs. Morris, testified 
that in her opinion persons now using private transpor¬ 
tation would return to using public transportation if the 
W-4 line were established (Jt. App. 312). Similar senti¬ 
ments were repeated by witness Cleeton (Jt. App. 337- 
338). 

The appellate court’s jurisdiction is limited to decid¬ 
ing questions of law, and the findings of fact shall he con¬ 
clusive unless they shall appear unreasonable, arbitrary 
and capricious. Section 43-706, D.C. Code (1951 Ed.). 
This Court has held that findings of fact must be sup¬ 
ported by substantial evidence. Washington Gas Light 
Co. v. Baker, 88 XT.S. App. D. C. 115, 188 F. 2d 11, and 
cases cited therein. As has been demonstrated above, the 
record in this case compels the decision that there was 
substantial evidence to support the Commission’s findings 
of fact. 
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A. Appellant Is Without Standing to Question the Commission's Find¬ 
ing That the W-4 Line Will Be Reasonably Compensatory to 
Transit. 

Appellant raises a contention, which it has no right to 
argue, when it complains that the finding that the W-4 line 
“will be reasonably compensatory” does not comply with 
the statutory requirements of Section 43-411 of the Code. 
The W-4 line was extended by the Commission in its first 
order, Order No. 3530. Appellant made no contention in 
its application for reconsideration of the first order that 
the Commission’s finding with respect to the W-4 line was 
not in conformity with the statute. Transit, however, did 
make such a contention regarding the three-tenths of a 
mile extension in its application for reconsideration. Fol¬ 
lowing the first proceedings in the district court and the 
proceedings on remand, the Commission issued its Order 
No. 3715 wilich contained the findings Appellant specifi¬ 
cally attacks. Appellant did not file an application for 
reconsideration as required by statute, setting forth its 
objections to the order. This point will be discussed infra, 
pp. 33-36. On April 9,1951, after Order No. 3715 had been 
returned to the district court by the Commission in 
accordance wfith the direction of that court, the Appellant 
was offered an opportunity “to file an amended petition 
in order to enable it to place before this court any objec¬ 
tions which it may have to P.U.C. Order No. 3715.” (Jt. 
App. 67, Emphasis supplied). Accordingly, Appellant filed 
an amended petition (Jt. App. 67-76), which, however, did 
not raise the points that the language used in the Commis¬ 
sion’s findings with respect to the W-4 line did not satisfy 
the requirements of the statute or that there was no evi¬ 
dence to support such a finding, if properly made. Thus, 
Appellant cannot properly raise these points here. An ap¬ 
pellate court will consider only such questions as were 
raised and reserved in the lower court. United States v. 


Hoffman, 335 U.S. 77, 79; Sominsky v. United States, 300 
U.S. 506, 514; Lazier v. United States, 170 F. 2d 521, 522. 

Moreover, Appellant attempts to raise a question which 
is exclusively within the province of Transit. Appellant 
has not shown that any injury to it could result from the 
Commission’s failure to make such a finding supported by 
substantial evidence. The fact is no injury to Appellant 
could result from the failure of the W-4 line to be com¬ 
pensatory to Transit within a reasonable time. Transit 
alone could object to this finding but did not do so. 
Appellant cannot now raise the point. Just as the right 
to appeal or to sue out a writ of error is limited to those 
who are aggrieved or prejudiced by a judgment or decree, 
so the right to complain of particular error is limited to 
those who are injured thereby. Louisville <& N. R. Co. v. 
Finn, 235 U.S. 601; The Winnebago (Iroquois Tramp. Co. 
v. De Laney Forge & Iron Co.) 205 U.S. 354; Livingston 
v. Moore, 7 Pet. (U.S.) 469; Campbell v. Pratt, 2 Pet. 
(U.S.) 354; Bingham v. National Bank 105 Mont. 159, 72 
P. 2d 90; 113 ALE 315. The Supreme Court, in Interstate 
Commerce Commission v. Chi. R.I. & Pac. Ry. Co., 218 
U.S. 88,109, decided a somewhat similar problem, holding: 

“ ... That the companies may complain of the re¬ 
duction made by the Commission so far as it affects 
their revenues is one thing. To complain of it as it 
may affect shippers or trade centers is another. We 
have said several times that we will not listen to a 
party who complains of a grievance which is not his.” 

See also Clark v. Kansas City, 176 U.S. 114, 118; Smiley v. 
Kansas, 196 U.S. 447, 457; City and County of Denver v. 
Denver Tramway Corp., 187 F. 2d 410, 415. 

It is clear that Transit alone could attack the findings 
of the Commission and the lack of evidence in support 
thereof with respect to the compensatory features of the 
W-4 line. Transit has not done so. 
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B. Appellant Had a Full and Fair Hearing. 

Appellant’s claim that Order No. 3715 is unlawful, arbi¬ 
trary, unreasonable and capricious because it is based on 
evidence obtained at the first hearing is totally without 
merit. The district court instructed the Commission, in 
effect, to afford Appellant a full and complete hearing. 
This was done as we show on pp. 15-16, supra. Dis¬ 
regarding the ridiculous contention that the Commission 
is attacking the economic life of Appellant, it is clear from 
the record that Appellant had full opportunity to cross- 
examine each and every witness who had appeared at the 
hearing. In most instances Appellant did so. In fact, 
during the testimony of Mrs. Morris, counsel for Appel¬ 
lant stated that it was not necessary for these witnesses 
to testify with respect to the need for service. He said: 

“ ... They all stated the need. 

“I don’t believe the situation with respect to need 
has changed since the hearing was held. 

“If they are going to make statements relative to 
the previous need, I submit that it is purely repeti¬ 
tious. They are not adding to the value of the record.” 
(Jt. App. *295.) 

By this statement, counsel for Appellant indicated he did 
not want to hear the testimony of the witnesses at the first 
hearing. However, most, if not all, of the witnesses testi¬ 
fied at length during the proceedings on remand and 
covered their prior testimony in full. Appellant cross- 
examined all but two of these witnesses. Appellant’s 
counsel was confronted with all the witnesses who parti¬ 
cipated in the original hearings before the Commission. 
It is absurd for Appellant to assert that Appellant has 
been maneuvered into a prejudicial position. Appellant 
was not only thoroughly familiar with the testimony taken 
at the original hearing but he met the same witnesses face 
to face, cross-examined them or refused an opportunity 
to cross-examine them. The requirements of the Morgan 
case, 304 TJ.S. 1, were met in full. 
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C. This Proceeding Does Not Raise the Question of the Adequacy of 

Appellant's Service. 

Next, Appellant claims that the Commission did not find 
that Appellant’s service was inadequate and that such a 
finding was necessary to the establishment of the W-4 
line. 

In the first place, the hearing was, as the captions on the 
Commission orders indicate, an investigation into the 
service of the Capital Transit Company. No question of 
the service of Appellant was involved. Appellant’s par¬ 
ticipation in the hearings was only to determine whether 
it would be adversely affected by the order of the Com¬ 
mission. In the case of the C-2 line the Commission found 
that Appellant would be adversely affected and discon¬ 
tinued that line. With respect to the W-4 line, the Com¬ 
mission found that Appellant would not be adversely 
affected. Secondly, the Commission found that there was 

I 

no service whatsoever afforded the area adjacent to 
Alabama Avenue from 36th Street to 3Sth Street and 
Pennsylvania Avenue. This finding is obviously a finding 
of inadequacy of service over this route and is supported 
by substantial evidence (Jt. App. 302-307, 315, 329-330, 
334-336, 340-355, 367-370, 371-377, 383-391, 395-409); 
a fact which Appellant conveniently ignores. 

Appellant’s contention that the Commission made no 
finding with regard to inadequate service is totally with¬ 
out merit. The Commission’s Findings of Fact Nos. 1, 2, 
4, 5, 6, 8, and 11 are clearly findings that in the area pro¬ 
posed to be served by the W-4 line there is either no public 
transportation or that the public transportation available 
is not sufficient to meet the standards set for the public 
convenience and necessity. These findings are fully sup¬ 
ported by substantial evidence. (Jt. App. 80-89) 
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D. The Orders of the Commission Did Not Establish Competitive 

Service. 

Appellant argues that the orders establishing competi¬ 
tion are illegal because there is no showing that the service 
is necessary for the convenience of the public (App. Br. 41- 
47). Nowhere in the Commission’s Orders did the Com¬ 
mission find that the proposed W-4 line to Fairfax Village 
w’ould be in competition with Appellant (Cf. Finding No. 
8 (Jt. App. 91) cited by Appellant). On the contrary, the 
Commission explicitly found and concluded that: 

“Such operation would not constitute duplication 
of the existing service over W. M. & A., or of existing 
or proposed service of Capital Transit. . .” 

• ###•#•#• 

“ ... that the extension of W-4 to Pennsylvania and 
Alabama Avenues will not adversely affect Washing¬ 
ton, Marlboro & Annapolis Motor Lines, Inc....” (Jt. 
App. 92-93.) 

Indeed, the Commission found that the establishment of 
the W-4 line might well result in increased patronage for 
Appellant. 

Wherein lies the competition of the W-4 line with Ap¬ 
pellant? It is certainly not in the W-4 line as presently 
established. Indeed, counsel for Appellant expressly stated 
he had no quarrel with the W-4 line as presently consti¬ 
tuted (see footnote, p. 19, supra). Appellant does not 
operate any bus lines from the intersection of 38th and 
Pennsylvania to the area surrounding Bolling Field (Ex. 
A, Jt. App. 475). Witnesses testified that they knew of 
no such service (Jt. App. 327, 332). Competition, if any, 
could only come from two sources. The first competition 
■with Appellant’s lines operating between Fairfax Village 
and Barney Circle, has been shown to be non-existent (pp. 
19-20, supra). The second would be the possible diversion of 
patrons who might take Appellant’s buses in traveling to 
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a destination in the vicinity of Bolling Field. Several 
witnesses testified that most persons employed in this 
area reached their place of employment by means of 
private transportation. Reference to Transit’s Exhibit 
No. 2 (Jt. App. 474) shows how long and inconvenient such 
a route would be. A person wishing to travel to Bolling 
Field from Fairfax Village, other than over the W-4 line, 
would be obliged to travel by Appellant’s local bus to Min¬ 
nesota Avenue. He would then transfer to a Transit C-4 
bus at Minnesota Avenue. He would be obliged to again 
transfer to a Transit “A” bus in Anacostia to reach his 
final destination. This inadequate type of service was 
strong evidence in support of the Commission’s finding that 
the public convenience and necessity warranted the estab¬ 
lishment of the W-4 line. 

E. Appellant Is Without Standing to Raise the Point That the Com¬ 
mission Did Not Fulfill the Requirements of Section 44-201 of 
the Code. 

Finally Appellant argues that the Commission failed to 
comply with the requirements of section 44-201 of the Code. 
This section provides in part that no competitive bus line 
shall be established without the prior issuance of a certifi¬ 
cate by the Commission that the competitive line is neces¬ 
sary for the convenience of the public. 

In the first place, the Commission did not act under this 
section, since no competition was involved in the W-4 ex¬ 
tension. 

Secondly, Appellant is without standing to raise this 
issue. Section 44-201 is one of the few sections of the 
Merger Act of 1933, 47 Stat. 752, which is codified in the 
District of Columbia Code. When read in context with 
the other provisions of the Merger Act and the legislative 
history of that Act, there is no doubt that the purpose of 
section 44-201 was to protect Transit alone from competi¬ 
tion by other companies. 
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This Court has recently considered this provision of the 
Code and concluded: 

“ . . . § 44-201 prohibits the establishment of a bus 
line, competitive with Transit, over a given route on 
a fixed schedule unless the Commission has issued a 
certificate to the competing carrier that its line is 
necessary for the convenience of the public. This gives 
Transit a status which is legally protectible.” Capital 
Transit Company v. Safeway Trails, Inc., No. 11,326, 

Decided January 15, 1953,- U.S. App. D.C. - 

-F. 2d-. (Emphasis supplied.) 

This conclusion of the Court is supported by the legisla¬ 
tive history of the Merger Act. House and Senate Reports 
state in pertinent part that: 

“Paragraph 14 of the Unification Agreement pro¬ 
vides that the New Company shall be granted reasona¬ 
ble protection against competition in order to promote 
the efficiency of the service and increase the ability of 
the Company to supply the transportation vrhich is 
needed by the public. Some objection has been raised 
against this provision on the ground that it wdll grant 
the New Company a monopoly of transportation in 
the District . . .” Sen. Document #184, 70th Cong., 2d 
Sess., p. 51. 

“Section 3 of the resolution provides that the new 
company shall be reasonably protected against com¬ 
petition wfith any of its street railway lines, bus lines, 
or other forms of transportation by the Public Utilities 
Commission of the District of Columbia. This in effect 
gives the company an exclusive franchise in this city, 
subject to control and regulation by the Public Utilities 
Commission. Your committee is of the opinion that 
there can be no monopoly where there is to be public 
control and regulation.” H. Kept. No. 1720, 70th Cong., 
1st Sess., p. 8. 

Thus, there is no doubt that the provision involved was 
for the exclusive protection of Transit. The intent of the 
Merger Act was to eliminate ruinous competition between 
transportation companies operating at that time. This was 
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done by authorizing the creation of a new company (Tran¬ 
sit) that would serve the District of Columbia. It was 
only to protect Transit that section 44-201 was enacted. 

However, Appellant is barred from raising the point 
that the Commission failed to comply with the require¬ 
ments of section 44-201. Appellant did not raise the point 
in its original petition for reconsideration or in its amended 
petition of appeal. Hence, the argument set forth, supra, 
pp. 26-27, and in Point III, infra, is applicable to Appel¬ 
lant’s contentions on this point. 

Further, the competition, which Appellant complains 
about, does not exist. The Commission found that the C-2 
route, which would operate between Fairfax Village and 
Barney Circle, would duplicate Appellant’s service and, 
accordingly, ordered the discontinuance of that service. 
Appellant admitted that it had no quarrel with the inau¬ 
guration of the W-4 line (p. 19, supra). Its argument, 
apparently, is that the three-tenths of a mile extension of 
W-4 line would put Transit in a competitive position with 
Appellant. The fallacies of this contention have been con¬ 
clusively demonstrated (pp. 19-20, 30-31, supra). 

m 

Appellant's Failure to File an Application for Reconsideration 
of Order No. 3715 Precludes Any Attack on the Validity of 
That Order and Deprives This Court of Jurisdiction 

In order that the Court might have the benefit of a full 
discussion of the various contentions, the questions raised 
on this appeal have been discussed in the preceding por¬ 
tions of this brief, without regard to the effect of Appel¬ 
lant’s failure to file with the Commission an application 
for reconsideration of Order No. 3715. Nevertheless, it is 
believed that this Court has no jurisdiction over the appeal 
because Appellant failed to file such an application. An 
examination of the applicable provisions of the Code would 
seem to leave no doubt in that respect. 
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Upon the first appeal to the district court, that court re¬ 
manded the case with directions to the Commission to re¬ 
ceive certain additional evidence, discussed elsewhere in 
this brief. Thereafter, during eight days of hearing, the 
Commission received such evidence. Following those hear¬ 
ings, the Commission issued, and submitted to the district 
court, a new Order No. 3715, modifying and affirming, in 
certain respects, its original Order No. 3530. Disregard¬ 
ing the mandatory requirements of the applicable appeal 
provisions, Appellant filed no application for reconsidera¬ 
tion of Order No. 3715, but it did file in the district court, 
'with leave of that court, an amended petition of appeal at¬ 
tacking the validity of that order. Such an application for 
reconsideration is an absolute requirement as a condition 
of appeal to the district court and this Court. Section 43- 
704 of the Code provides: 

“Any public utility or any other person or corpora¬ 
tion affected by any final order or decision of the com¬ 
mission may, within thirty days after the publication 
thereof, file w*ith the commission an application in 
writing requesting a reconsideration of the matters 
involved, and stating specifically the errors claimed as 
grounds for such reconsideration. No public utility or 
other person or corporation shall in any court urge or 
rely on any ground not so set forth in said application. 
* * * No appeal shall lie from any order of the com¬ 
mission wdess an application for reconsideration shall 
have been first made and determined.” (Emphasis 
added.) 

Section 43-705 vests in the United States District Court 
for the District of Columbia jurisdiction to hear and deter¬ 
mine any appeal from an order or decision of the Commis¬ 
sion and provides further that: 

“Any public utility or any other person or corpora¬ 
tion affected by any final order or decision of the Com¬ 
mission, * # *, may, within sixty days after final action 
by the Commission upon the petition for reconsidera¬ 
tion, file with the clerk of the [district court] a petition 
of appeal * * V’ (Emphasis added.) 
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Thus, the statutory plan for appeals from. Commission 
action is clearly defined. No party may appeal without 
having first made a timely application to the Commission 
for reconsideration. The courts have uniformly construed 
statutes providing similar requirements to preclude an ap¬ 
peal in the absence of the filing of an application for re¬ 
consideration. Panhandle Eastern Pipeline Co. v. Federal 
Power Commission, 324 U.S. 635; Seaboard <& Western Air¬ 
lines, Inc . v. Civil Aeronautics Board, 87 U.S. App. D.C. 
78, 183 F. 2d 925; Granite City v. Illinois Commerce Com¬ 
mission, 407 HL 245, 95 N.E. 2d. 371, 88 PUR (NS) 408. 
There are no exceptions to the rule. Nor are there any 
circumstances in this case which could possibly render the 
rule inapplicable. 

To be sure, Order No. 3715 was a modifying and amend¬ 
ing order, issued after the original appeal had been filed, 
as is contemplated by Section 43-709 and, thus, was to be 
treated by the district court as if it had been issued in the 
first instance. However, Section 43-709 effects no changes 
in the other provisions of the Code requiring an applica¬ 
tion for reconsideration as a condition to any appeal. Order 
No. 3715 was a final order within the meaning of Section 
43-704; it created new conditions not existing under the 
earlier Order No. 3530. In these circumstances, Appel¬ 
lant’s application for reconsideration of Order No. 3530 
obviously could not, and did not, allege as error the same 
matters which Appellant later raised with regard to Order 
No. 3715 in the district court and now raises in this Court 
—but which were never raised with the Commission by ap¬ 
plication for reconsideration. 

The Code provisions, requiring an application for recon¬ 
sideration as a condition of appeal, do not permit one rule 
for final orders issued during the pendency of an appeal 
and a different rule for other final orders. The reasons 
for the requirement are precisely the same in both cases. 
Furthermore, it cannot be validly asserted that Appellant’s 
amended petition of appeal, filed in the district court with 
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regard to Order No. 3715, cures the failure to file an appli¬ 
cation for reconsideration. 

Such an application is jurisdictional and Appellant’s 
failure to follow the statutory requirement deprives this 
Court of jurisdiction to hear or determine this appeal with 
regard to Order No. 3715. 

CONCLUSION 

Appellant’s contentions are all withou merit. This Court 
should affirm the lower court’s decision affirming Commis¬ 
sion Orders Nos. 3715 and 3530, as amended and modified. 

Respectfully submitted, 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,595 


WASHINGTON, MARLBORO AND ANNAPOLIS 
MOTOR LINES, INC., Appellant, 

y. 

i 

PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA and CAPITAL TRANSIT 

COMPANY, Appellees . 


REPLY BRIEF OF APPELLEES PUBLIC UTILITIES 
COMMISSION AND CAPITAL TRANSIT COM- 
PANY TO ANSWER OF APPELLANT TO ORDER 
TO SHOW CAUSE WHY THIS APPEAL SHOULD 
NOT BE DISMISSED 


Appeal from a Judgment of the United States District Court 

for the District of Columbia 


HOW THIS QUESTION ARISES 

Following submission of briefs and bearing oral argu¬ 
ment in the instant case, this Court, by an order dated April 
29, 1953, directed appellant to show cause why the appeal 
should not be dismissed because of appellant’s failure to 
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file with the Public Utilities Commission a petition for 
reconsideration of Order No. 3715. Appellant was allowed 
until May 19,1953, to file a brief on this point and appellees 
were allowed until June 9,1953, to file a reply thereto. The 
time for filing briefs was extended by an Order of the Court 
dated May 22, 1953, granting appellant until June 5, 1953, 
to file its brief and allowing appellees until June 26, 1953, 
to file their reply thereto. 

Believing that it will save the time of the Court and 
because the position taken by the Public Utilities Commis¬ 
sion and the Capital Transit Company are identical, this 
Joint Brief is filed in reply to the answer of the appellant 
to the Court’s order to show cause why this appeal should 
not be dismissed.* 


STATEMENT OF FACTS 

On May 4, 1949, the Public Utilities Commission of the 
District of Columbia (Commission) issued its Order No. 
3530 which was the culmination of an investigation into 
the bus service of the Capital Transit Company (Transit). 
This Order, which contained findings of fact and conclu¬ 
sions, directed certain changes in the operation of 
Transit’s scheduled operations: (1) The establishment of 
the extended W-4 line from Bolling Field to a new terminus 
at 38th Street, Alabama and Pennsylvania Avenues. (2) 
The abolishment of the five cent “special” fare on the 
W-4 line and the authorization to establish the regular 
fare on this line. (3) The extension of the C-2 line, which 
Transit proposed to shorten, from its terminus to a new 
terminus at 38th Street, Alabama and Pennsylvania Ave¬ 
nues. (Jt. App. 10-27) 

Appellant, Washington, Marlboro and Annapolis Motor 
Lines, Inc., (W.M.&A.), although not a party to the original 

* Contrary to the statement in appellant’s brief on the order to show cause, 
p. 25, that the Commission has sidestepped this question, the Commission ex¬ 
plicitly stated its position on the necessity of filing an application for recon¬ 
sideration of Order No, 3715 on pages 5, 7, 17, and 18 of Appellee Commis¬ 
sion’s brief. 
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proceedings, filed an application for reconsideration of 
Order No. 3530 on June 2,1949, pursuant to Section 43-704 
of the District of Columbia Code (D.C. Code), alleging: 

(1) That Order No. 3530, and the proceedings in Formal 
Case No. 383 were void because of the failure of the Com¬ 
mission to give notice of the proceedings to W.M.&A. 

(2) That the proceedings and order were void because of 
the failure of the Commission to make W.M.&A. a party to 
the proceedings. 

(3) That the proceedings were void because Order No. 
3530 set up competitive service without giving W.M.&A. 
an opportunity to take part in the proceedings which 
established this competitive service. 

(4) That Order No. 3530 was illegal and confiscatory 
and deprived W.M.&A. of its rights and property without 
due process of law. (Jt. App. 6, 7, 55) 

Transit also filed an application for reconsideration on 
May 24,1949, which alleged, among other things: 

(1) That the Commission had no power to order the 
extension of a line into an area in which Transit had not 
made an application to extend its lines. 

(2) That Order No. 3530 did not contain adequate find¬ 
ings and was without supporting evidence in violation of 
Section 43-411 of the D.C. Code and Section 9 (a) of the 
Administrative Procedure Act. 

(3) That Order No. 3530, extending the C-2 line was 
void and resulted in lack of due process because of the 
failure of the Commission to give Transit adequate notice 
that such extension was contemplated by the scope of the 
hearing. (Jt. App. 58). 

The applications for reconsideration filed by W.M.&A. 
and Transit were denied by the Commission (Jt. App. 
72-73). However, the Commission stated in its Order No. 
3546, denying Transit’s application for reconsideration, 
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that it would amend Order No. 3530 by providing that the 
ordered extension of the C-2 line “will be for an experi¬ 
mental period of six months.’’ This amendment was 
ordered by Order No. 3553, issued by the Commission on 
June 29, 1949. (Jt. App. 72). 

W.M.&A. acting under the authority of Section 43-705 
of the D.C. Code, appealed to the United States District 
Court for the District of Columbia (District Court). Transit 
petitioned to intervene as a party appellant and this inter¬ 
vention was granted. (Jt. App. 2-9, 27-29). Both Transit 
and W.M.&A. urged the same points on their petitions of 
appeal that they had urged in their applications for re¬ 
consideration. 

Following oral argument and submission of written 
briefs, the District Court, McLaughlin, J., on April 15, 
1950, issued its opinion remanding the cause to the Com¬ 
mission. The court directed the Commission to reopen the 
proceedings and to permit “W.M.&A. to introduce evidence 
concerning the extension of the C-2 line and the establish¬ 
ment of the W-4 line. The Court also directed the Com¬ 
mission to permit Transit to offer testimony with regard 
to the proposals which it did not have an opportunity to 
introduce in the prior hearing (Jt. App. 66). 

In obedience to the directions of the court, the Commis¬ 
sion gave notice to the parties, including W.M.&A., of a 
new hearing to be held on May 9, 1950. This hearing was 
convened and was continued on eight separate days con¬ 
cluding on June 20, 1950. After consideration of the 
voluminous testimony adduced at these hearings, the Com¬ 
mission on September 14, 1950, issued its Order No. 3715, 
containing findings of fact and conclusions, which, in perti¬ 
nent part, ordered: 

(1) The elimination of the C-2 line east of Naylor Road. 

(2) The designation of the then existing W-2 line, as 
extended by Order No. 3530, as the new C-2, Shipley 
Terrace Line. 
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(3) The affirmance of all the other provisions of Order 
No. 3530, including the extension of W-4 to 38th Street, 
Alabama and Pennsylvania Avenues. (Jt. App. 93). 

Neither Transit nor W.M.&A. filed an application for 
reconsideration of Order No. 3715. The order was trans¬ 
mitted to the District Court and ordered filed by that court 
on April 9, 1951. By this order of the court, W.M.&A. was 
granted leave to file an amended petition of appeal “to 
enable it to place before this court any objections which it 
may have to P.U.C. Order No. 3715.” (Jt. App. 67). 

On May 21, 1951, W.M.&A. filed its amended petition of 
appeal which alleged, in pertinent part: 

(1) That the proceeding and orders issued in connection 
therewith were void ab initio for the failure of the Com¬ 
mission to make W.M.&A. a party to the proceedings and to 
give it statutory notice of the same. 

(2) That Orders No. 3530 and 3715 were illegal in that 
they established competitive service where there was no 
substantial evidence of record showing that such service 
was in the public interest or that the service of W.M.&A. 
was inadequate. 

(3) That Order No. 3715 was arbitrary, unreasonable 
and capricious and based upon inadmissible evidence. 

(4) That Order No. 3715 was unlawful, arbitrary, unrea¬ 
sonable and capricious as it was based in part upon evidence 
taken at the original hearing to which W.M.&A. was not a 
party, did not participate and had no opportunity to cross- 
examine witnesses with respect to such testimony. 

(5) That Order No. 3715 was unlawful and illegal be¬ 
cause the hearing on remand was beyond the scope of the 
order of the District Court and was beyond the power of 
the court to order under Section 43-705 of the D.C. Code. 

(6) That Orders No. 3530 and 3715 were unlawful, illegal 
and confiscatory. (Jt. App. 75). 




6 


On July 17,1952, the District Court issued a memorandum 
opinion affirming the Commission’s orders and rejecting 
all of W.M.&A. ’s contentions, holding, among other things, 
that any lack of notice to W.M.&A. of the original hearing 
before the Commission was cured by the court’s remand 
and subsequent action of W.M.&A. in the remand pro¬ 
ceedings. 

On August 14, 1952, W.M.&A. filed a notice of appeal 
from this decision of the District Court. In appellant’s 
brief filed with this Court on February 16, 1953, W.M.&A. 
argued the following points at considerable length: 

(1) Appellant’s motion for a summary judgment should 
have been granted. (App. Br. 11-17). 

(2) The notice of the Commission for the hearing on 
remand did not properly apprise appellant regarding the 
matters to be considered. (App. Br. 17-22). 

(3) The hearing on remand before the Commission was 
beyond the scope permitted by statute. (App. Br. 22-25). 

(4) The record does not support certain findings and 
conclusions of the Commission’s orders which are necessary 
for their validity. (App. Br. 25-34). 

(5) Order No. 3715 was unlawful, arbitrary, unreason¬ 
able and capricious, and was in part based upon testimony 
taken at the hearing held on February 2 and 14, 1949, to 
which the appellant was not a party, did not participate in 
the same, and had no opportunity to cross-examine the 
witnesses. (App. Br. 34-35). 

(6) The Commission did not find in the orders appealed 
from, that the service of the appellant was inadequate 
which was necessary to give legality to the establishment 
of the W-4 line. (App. Br. 35-39). 

(7) The Commission failed to comply with the require¬ 
ment of Title 44-201 of the D.C. Code. (App. Br. 39-41). 
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(8) The orders of the Commission are illegal for they 
established competitive bus service where there has been 
no substantial showing that such service was necessary 
for the convenience of the public. (App. Br. 41-47). 

Of these points, certain contentions were neither raised 
below by application for reconsideration nor by the 
amended petition of appeal. Point (2), that the notice of the 
Commission for the hearing on remand did not properly ap¬ 
prise appellant regarding the matters to be considered, was 
raised in this Court for the first time. Point (4), that the 
record does not support certain findings and conclusions 
of the Commission’s orders which are necessary for their 
validity, refers for the most part to specific findings con¬ 
tained in Order No. 3715 and to which no reference was 
made in an application for reconsideration or in the 
amended petition of appeal. Point (7), that the Commis¬ 
sion failed to comply wuth the requirements of Section 
44-201 of the D.C. Code, was raised for the first time in 
this court. 

Of the remaining points, point (3), that the hearing on 
remand before the Commission was beyond the scope per¬ 
mitted by statute; point (5), that Order No. 3715 was 
unlawful, arbitrary, unreasonable and capricious and based 
in part upon testimony taken at the first hearing to which 
appellant was a party; point (6), that the Commission 
did not find in the appealed orders that the service of the 
appellant was inadequate (insofar as this point relates to 
Order No. 3715); and, point (8), that Order No. 3715 was 
unlawful, illegal and confiscatory, were never urged as error 
by the appellant before the Commission by an application 
for reconsideration. 

STATUTES INVOLVED 

Section 43-704, D.C. Code, in pertinent part, reads as 
follows: 

Any public utility or any other person or corpora¬ 
tion affected by any final order or decision of the 
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commission may, within thirty days after the publica¬ 
tion thereof, file with the commission an application in 
waiting requesting a reconsideration of the matters 
involved, and stating specifically the errors claimed as 
grounds for such reconsideration. No public utility 
or other person or corporation shall in any court urge 
or rely on any ground not so set forth in said applica¬ 
tion. The commission, within thirty days after the 
filing of such application, shall either grant or deny it. 
Failure by the commission to act upon such application 
within such period shall be deemed a denial thereof. 
If such application be granted, the commission, after 
giving notice thereof to all interested parties, shall, 
either with or without hearing, rescind, modify, or 
affirm its order or decision. The filing of such an appli¬ 
cation shall act as a stay upon the execution of the 
order or decision of the Commission until the final 
action of the Commission upon the application: Pro¬ 
vided, That upon written consent of the utility such 
order or decision shall not be stayed unless otherwise 
ordered by the Commission. No appeal shall lie from 
any order of the Commission unless an application 
for reconsideration shall have been first made and 
determined. 

Section 43-705, D.C. Code, in pertinent part, reads as 
follows: 

The District Court of the United States for the 
District of Columbia shall have jurisdiction to hear 
and determine any appeal from an order or decision of 
the Commission. Any public utility or any other per¬ 
son or corporation affected by any final order or de¬ 
cision of the Commission, other than an order fixing 
or determining the value of the property of a public 
utility in a proceeding solely for that purpose, may, 
within sixty days after final action by the Commission 
upon the petition for reconsideration, file with the 
clerk of the District Court of the United States for 
the District of Columbia a petition of appeal setting 
forth the reasons for such appeal and the relief sought; 
at the same time such appellant shall file with the 
Commission notice in writing of the appeal together 
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with a copy of the petition. Within twenty days of the 
receipt of such notice of appeal the Commission shall 
file with the clerk of the said court the record, includ¬ 
ing a transcript of all proceedings had and testimony 
taken before the Commission, duly certified, upon 
which the said order or decision of the Commission 
was based, together with a statement of its findings 
of fact and conclusions upon the said record, and a 
copy of the application for reconsideration and the 
orders entered thereon: Provided, That the parties, 
with the consent and approval of the Commission, 
may stipulate in writing that only certain portions of 
the record be transcribed and transmitted. Within 
this period the Commission or any other interested 
party shall answer, demur, or otherwise move or plead. 
Thereupon the appeal shall be at issue and ready for 
hearing. All such proceedings shall have precedence 
over any civil cause of a different nature pending in 
said court, and the District Court of the United States 
for the District of Columbia shall always be deemed 
open for the hearing thereof. Any such appeal shall 
be heard upon the record before the Commission, and 
no new or additional evidence shall be received bv 
the said court. The said court, or any justice or 
justices thereof, before whom any such appeal shall 
be heard, may require and direct the Commission to 
receive additional evidence upon any subject related 
to the issues on said appeal concerning which evidence 
was improperly excluded in the hearing before the 
Commission or upon which the record may contain no 
substantial evidence. Upon receipt of such require¬ 
ment and direction the Commission shall receive such 
evidence and without unreasonable delay shall transmit 
to the said court the findings of fact made thereon by 
the Commission and the conclusions of the Commis¬ 
sion upon the said facts. 

• •••## 

Section 43-709, D.C. Code, reads as follows: 

The Commission may at any time, rescind, alter, 
modify, or amend its order. If, after appeal is filed, 
the Commission shall rescind the order or decision 
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appealed from, the appeal shall be dismissed; if it shall 
alter, modify, or amend the same, such altered, modi¬ 
fied, or amended order or decision shall take the place 
of the original order and the court shall proceed 
thereon as though the late order had been made by 
the Commission in the first instance. 

ARGUMENT 

No question has been raised by the appellant that Order 
No. 3715 was not a final reviewable order. Order No. 
3715 'was of a definitive character dealing with the merits 
of a proceeding before the Commission, considering evi¬ 
dence taken at lengthy hearings, and containing full and 
complete findings of fact appropriate to the final decision 
of the case. The order created new conditions and was 
a final adjudication of several essential elements of the 
controversy at bar. The order was clearly of the type 
stated to be reviewable, under similar statutory provisions, 
in Federal Power Commission v. Metropolitan Edison Co., 
304 U.S. 375, 384, where the Court said: 

“The context in § 313 (b)* indicates the nature of 
the orders which are subject to review. Upon service 
of the petition for review, the Commission is to certify 
and file with the appellate court ‘a transcript of the 
record upon which the order complained of was en¬ 
tered.’ The statute contemplates a case in which the 
Commission has taken evidence and made findings. 
Its findings, if supported by evidence, are to be con¬ 
clusive. The appellate court may order additional 
evidence to he taken hy the Commission and the Com¬ 
mission may thereupon make modified or new findings. 
The provision for review thus relates to orders of a 
definitive character dealing with the merits of a pro¬ 
ceeding before the Commission and resulting from a 
hearing upon evidence and supported hy findings ap¬ 
propriate to the case .” (Emphasis added.). 

* Section 313 (b) of the Federal Power Act, referred to by the Supreme 
Court above, contains language similar to that contained in Section 43-704 
of the District of Columbia Code. 
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The fact that Order No. 3715 emanated from a proceed¬ 
ing on remand does not make it any the less a “final order.” 
It has been familiar appellate practice to remand a cause 
for further proceedings without a decision on the merits 
where justice demands. Ford Motor Co . v. Labor Board, 
305 U.S. 364, 373. Indeed, in this case, relied upon by the 
appellant, the Court said: 

“Such a remand does not dismiss or terminate the 
proceedings. If findings are lacking which may prop¬ 
erly be made upon the evidence already received, the 
court does not require the evidence to be reheard. 
* * * If further evidence is necessary and available to 
supply the basis for findings on material points, that 
evidence may be taken. * * * Whatever findings or 
order may subsequently be made will be subject to 
challenge if not adequately supported or the Board 
has failed, to act in accordance with the statutory 
requirements .” (Ibid., 374. Emphasis added.) 

In order to properly challenge the findings or order of 
the administrative body in the courts, it is generally re¬ 
quired that the party challenging the findings or order 
first file an application for reconsideration with the ad¬ 
ministrative agency. Such is the case here. 

Section 43-704 of the District of Columbia Code provides 
in part: 

“Any public utility or any other person or corpora¬ 
tion affected by any final order or decision of the 
commission may, within thirty days after the publica¬ 
tion thereof, file with the commission an application 
in writing requesting a reconsideration of the matters 
involved, and stating specifically the errors claimed as 
grounds for such reconsideration. No public utility 
or other person or corporation , shall in any court 
urge or rely on any ground not so set forth in said 
application. 9 9 
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This section further provides: 

“ * * *No appeal shall lie from any order of the 
commission unless an application for reconsideration 
shall have been first made and determined.” 

The requirement for an application for reconsideration 
is purely statutory, and in order for appellant to urge in 
this court any grounds for the reversal of Order No. 3715, 
he must first have complied with all of the requirements 
of the statute; and this he has not done. Section 43-704 
is clear and unequivocal and states that all points argued 
on appeal must first be raised by a proper application for 
reconsideration. 

The reason for this rule is obvious. The purpose of 
requiring certain points to be raised on an application for 
reconsideration is to inform the administrative agency 
and all opposing parties of the petitioner’s contentions that 
certain mistakes of law or fact are contained in the ad¬ 
ministrative order. Thus, upon consideration of the 
application, the administrative agency, the Commission 
in this case, has an opportunity to correct mistakes in either 
the facts or the law which may be found to be present in 
its order before resort is made to the courts. Granite 
City v. Illinois Commerce Commission, 407 Ill. 245, 95 N.E. 
2 d 371, 88 PUR (NS) 408, 411-412; Carolina Aluminum Co. 
v. Federal Power Commission, 97 F. 2d 435, 438; Mallory 
Coal Co. v. National Bituminous Coal Commission , 69 App. 
D.C. 166, 99 F. 2d 399, 406-407. 

The sponsors of II.R. 3462, which amended the public 
utilities law and contained the present Section 43-704, 
specifically stated that the grounds raised on an appeal 
must have previously been raised by an application for 
reconsideration.* This principle, set forth in Section 

* During the Hearings before the Subcommittee on Public Utilities Com¬ 
mittee on the District of Columbia. House of Representatives, Seventy-Fourth 
Congress, First Session, on H.R. 3462, E. B. Prettyman, Esq., Corporation 
Counsel for the District of Columbia, one of the sponsors of the bili, stated 
(page 4): 

Mr. Prettyman. The one that I want to mention particularly is on page 
2, the opening part of the bill. We provide for an application for reconsid- 
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43-704, has become firmly embedded in our law. Panhandle 
Eastern Pipeline Co. v. Federal Power Commission, 324 
U.S. 635; Pacific Power & Light Co. v. Federal Power Com¬ 
mission, 141 F. 2d 602, 605; American Power & L. Co. v. 
Securities and Ex. Comm., 141 F. 2d 606, 612-613; Louis - 
ville Gas & Electric Co. v. Federal Power Commission, 129 
F. 2d 126. 

This reasoning applies with equal force to the facts of 
the instant case. Upon the conclusion of the hearing on 
remand, the Commission issued its Order No. 3715, which 
made material changes in, and amendments to, Order No. 
3530. In this respect it was no different from any order 
of the Commission, issued after hearing, which amended 
prior orders of the Commission relating to the subject 
under consideration. Moreover, Order No. 3715 was a 
“final order” consisting of findings of fact and conclusions 
which ordered certain definite action to be taken. Cf. 
Federal Power Commission v. Metropolitan Edison Co., 
supra. It was subject to challenge by the parties. Ford 
Motor Company v. Labor Board, supra. 

Subject to challenge, of course, means that the provi¬ 
sions of the order may be challenged in a reviewing court. 
As a prerequisite to challenging the order in the courts 
the parties must exhaust their administrative remedies. 
Aircraft d Diesel Equipment Corp. v. Hirsch, 331 U.S. 752; 
Macauley v. Waterman S.S. Corp., 327 U.S. 540; Myers v. 
Bethlehem, Shipbuilding Corp., 303 U.S. 41; Camp v. Her¬ 
zog. 88 U.S. App. D.C. 373, 190 F. 2d 605, 606. When a 


eration as a preliminary request to an appeal from an order of the Commis¬ 
sion. In the draft, as printed, however, there is no requirement that the 
grounds of the appeal must be the same as the grounds in the motion for re¬ 
consideration. In other words, under this printed draft, so long as there is 
an application for reconsideration, there can be an appeal but there is no 
mandatory hook-up on the grounds between the appeal and the application 
for reconsideration. 

We want an amendment at line 6 to insert a new sentence, which would 
read: 

No public utility or other person or corporation shall in any court urge or 
rely on any ground net set forth in said application. 

I believe, Mr. Chairman, that gives you a brief outline of the purpose and 
general intent. 


i 
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remedy lias been prescribed, as is the case here, it must 
be exercised before recourse to the courts is made. Red 
River Broadcasting Co. v. F.C.C., 69 App. D.C. 1, 98 F. 2d 
282, 287. Indeed, in the light of Section 43-704 it would be 
impossible to challenge the order issued on remand unless 
an application for reconsideration had been made. 

Appellees do not contend that Appellant was required 
to file another application for reconsideration with respect 
to Order No. 3530. Appellees do submit that it was neces¬ 
sary for appellant to challenge Order No. 3715 by an appro¬ 
priate application for reconsideration before appealing any 
of the provisions set forth in that Order. This position of 
Appellees is supported by a decision of the United States 
District Court for the Southern District of New York which 
considered a case somewhat analogous to the instant pro¬ 
ceeding. Holmes v. United States, 89 F. Supp. 894, affd. 
329 U.S. 927. In this case suit was brought by certain 
stockholders of a railroad company to set aside an order of 
Division 4 of the Interstate Commerce Commission. The 
order attacked had its inception in a proceeding commenced 
by the railroad company to modify a bond issue by extend¬ 
ing the maturity date for a period of fifteen years. After 
hearing, Division 4 issued its report and order on December 
9, 1948, which directed that the plan be submitted to the 
stockholders. Only one of the plaintiffs petitioned for 
reconsideration of this order and this petition was denied. 
Subsequently, on March 10, 1949, Division 4 made another 
report and order which approved and authorized the 
modification. None of the plaintiffs filed applications for 
reconsideration of this order. Plaintiffs contended, as does 
the appellant here, that it was not necessary to file an 
application for reconsideration of the second order because 
their administrative remedy was exhausted by the denial 
of the first application for reconsideration. The plaintiffs 
argued that a second petition would be repetitious and 
would violate Section 101 (f) of the Interstate Commerce 
Act which forbids successive applications for reconsidera- 
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tion of the same grounds. The Court considered these 
contentions and said: 

“ * * * We do not agree. The rule merely forbids 
successive petitions for reconsideration on the same 
grounds with respect to the same order. * * * The two 
orders were not the same. The December order merely 
authorized the Railroad to submit the proposed modi¬ 
fication to its bondholders for acceptance or rejection 
by them. Denial of reconsideration of that order left 
the plaintiffs free to ask reconsideration of the order 
of March 10, which did authorize the proposed modi¬ 
fication. 

“ * * * Since Congress has in explicit terms required 
a petition for reconsideration to he filed before review 
in the courts is sought , this court lacks jurisdiction to 
entertain the present suit. 11 (Holmes v. United States , 
89 F. Supp. 894, 897; aff’d 329 U.S. 927. Emphasis 
added.) 

This holding applies squarely to the instant case. Con¬ 
gress said specifically that an application for reconsidera¬ 
tion must be filed from “any final order or decision of the 
Commission . 11 (Section 43-704, D.C. Code, 1951 Edition.) 
This provision effects no changes in the other provisions 
of the Code. Nor can it validly be argued that Section 43- 
709 mitigates the effect of Section 43-704. This section 
provides, in part, that if the Commission alters, modifies, 
or amends its order during the pendency of an appeal, such 
altered, modified, or amended order shall take the place of 
the original order and the court shall proceed as though the 
late order had been made by the Commission in the first 
instance. Let us assume for the purposes of argument that 
during the pendency of this action in the District Court 
that the Commission received numerous complaints regard¬ 
ing service on one of the lines in question, and in response 
to these complaints ordered a hearing, considered the evi¬ 
dence adduced therefrom and issued an order amending the 
appealed order by requiring certain extensions of service. 
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There could be no doubt that this would be a final order 
and that it would be necessary to file an application for 
reconsideration with the Commission clearly setting forth 
the objections to the order before those grounds could 
be urged before the court. 

Appellant devotes a portion of his brief to argue the 
point that when an objection has been urged by petition 
for reconsideration and rejected, it is unnecessary to fur¬ 
ther urge the point by filing a second application for 
reconsideration. With that position appellees agree. How¬ 
ever, in this case new issues were raised and it vras incum¬ 
bent upon appellant to call the attention of the Commis¬ 
sion and the adversary parties to his objections to Order 
No. 3715 by a timely application for reconsideration before 
urging those objections before this Court. 

The cases cited by Appellant are not in point. In Bessie 
CarroU et al v. Industrial Commission, 69 Colo. 473, 195 
P. 1097, the second order was identical with the first order, 
and the court properly held that an application for recon¬ 
sideration of the second order was unnecessary. This 
ruling is identical with that contained in Philadelphia 
Electric Power Co. v. Federal Power Commission, 156 F. 
2d 648. However, in the latter case, the Court clearly 
intimated that where the ruling on the issues decided on 
the proceedings on remand differed from the original ruling, 
it might be necessary to file a second application for recon¬ 
sideration. In Federal Mutual Liability Insurance Co. v. 
Industrial Accident Commission of California, 190 Cal. 97, 
210 P. 268, and Harlan v. Industrial Accident Commission, 
194 Cal. 352, 228 P. 654, the statute providing for the filing 
of a writ of review after the decision on rehearing con¬ 
tained the important phrase that 1 ‘any party affected 
thereby may apply for a writ of review.” The Supreme 
Court has held that “may” does not mean “must” and that 
under that type of statute an application for reconsidera¬ 
tion is not a prerequisite to judicial review. Levers v. 
Anderson, 326 U.S. 219. But where, as here, the provisions 
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relating to the applications for reconsideration is not an 
optional or alternative procedure but is the one and only 
method opening the way toward judicial review, the 
Supreme Court has held that this method must be ex¬ 
hausted. Lichter v. United States, 334 U.S. 742. 

Another early case, not cited by appellant, but which 
more closely parallels the instant proceedings, is Passini 
v. Industrial Commission of Colorado, 64 Colo. 349, 171 P. 
369. In this case the claimant had been awarded compensa¬ 
tion by the commission in December. The claimant peti¬ 
tioned for rehearing and the case was reopened in February 
and the commission ordered that if claimant would submit 
to medical and hospital treatment he would receive addi¬ 
tional compensation. Claimant filed a petition for rehearing 
on April 7,1917, w’hich was denied. He then filed a petition 
for rehearing on May 18, 1917, which was granted. After 
another hearing, at which considerable testimony was 
taken, the commission set aside the February award and 
reaffirmed the December award. Claimant failed to file a 
petition for rehearing from this decision and appealed to 
the district court for relief. That court sustained a de¬ 
murrer to the complaint and an appeal was taken to the 
Supreme Court of Colorado. The Supreme Court of Colo¬ 
rado, sitting en banc, thus considered issues somewhat 
analogous to the case at bar, and held: 

“At the hearing upon which the award of June 11th 
is based, entirely new issues as well as the old ones 
were before the Commission, and full consideration 
was given to both. That hearing can in no sense be 
considered a mere review of former findings. More 
testimony was then taken than at any previous hearing, 
some of which related to an entirely new malady, 
alleged to have recently developed as a result of the 
accident and the proceedings were, as stated above, 
practically a new trial. Upon all of the issues new 
and old the findings were adverse to the claimant. The 
district court was therefore without jurisdiction to 
review the actions of the Commission until the claimant 


i 



had first petitioned it for rehearing, as provided by 
section 69 of the Act. Failure to petition for a rehear¬ 
ing brings the claimant within section 77, which 
provides: 

‘No action * * * to set aside a finding, order or 
award of the Commission, * * * shall be brought 
unless the plaintiff shall have first applied to the 
Commission for a rehearing thereon as provided by 
this Act.’ 

# # * # • 

“In the case at bar the claimant failed to avail him¬ 
self of his right to petition for a rehearing before he 
appealed to the district court, and for this reason the 
appeal was incomplete and futile.’’ Passim v. In¬ 
dustrial Commission of Colorado, 64 Colo. 349, 171 P. 
369, 370-371. 

This case has been affirmed many times by the Supreme 
Court of Colorado and the sound reasoning employed 
therein, it is submitted, is persuasive authority in support 
of the appellees’ position in the instant case. 

Appellant earnestly contends in its brief on the order to 
show cause that the Commission had no jurisdiction of its 
own on the remand and that, on the remand, it was “acting 
as the arm of the court in the same manner as hearing 
examiners do for administrative agencies of the Govern¬ 
ment, or as masters for District Courts” (Appellant’s 
brief on order to show cause, pp. 5-6, 11, 13, 23-25). In 
making this contention, appellant fails to take into account 
the nature of the relationship between an administrative 
agency and a reviewing court. In F.C.C. v. Pottsville 
Broadcasting Company, 309 U.S. 134,144-145, the Supreme 
Court held: 

“ * # * But to assimilate the relation of these adminis¬ 
trative bodies and the courts to the relationship be¬ 
tween lower and upper courts is to disregard the 
origin and purposes of the movement for administra¬ 
tive regulation and at the same time to disregard the 
traditional scope, however far-reaching, of the judicial 
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process. Unless these vital differentiations between 
the functions of judicial and administrative tribunals 
are observed, courts will stray outside their province 
and read the laws of Congress through the distorting 
lenses of inapplicable legal doctrine. 

# • • # • 

“On review the court may thus correct errors of 
law and on remand the Commission is bound to act 
upon the correction. Federal Power Comm’n . v. 
Pacific Co., 307 U.S. 156. But an administrative de¬ 
termination in which is embedded a legal question 
open to judicial review does not impliedly foreclose 
the administrative agency, after its error has been 
corrected, from enforcing the legislative policy com¬ 
mitted to its charge. Cf. Ford Motor Co. v. Labor 
Board, 305 U.S. 364. 

“The Commission’s responsibility at all times is to 
measure applications by the standard of ‘public con¬ 
venience, interest, or necessity.’ The Commission 
originally found respondent’s application inconsistent 
with the public interest because of an erroneous view 
regarding the law of Pennsylvania. The Court of 
Appeals laid bare that error, and, in compelling obedi¬ 
ence to its correction, exhausted the only power which 
Congress gave it. At this point the Commission was 
again charged with the duty of judging the application 
in the light of *public convenience, interest, or neces¬ 
sity. ’ ” (Emphasis added.). 

Thus, in this case, the District Court determined as a 
matter of law that appellant’s interests might have been 
affected by the first order of the Commission, and ordered 
the case returned to the Commission for proceedings in 
conformity with its opinion. (Jt. App. 66). But this 
did not, as shown by the Pottsville case, supra, prohibit 
the Commission from considering the subjects under con¬ 
sideration in the proceeding anew in the light of the public 
convenience, interest, and necessity. 
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Nor can appellant seek comfort from the fact that 
Section 43-709 states that an amended order shall take the 
place of the original. The fact that the order was trans¬ 
mitted to the District Court on the date of its issuance 
did not divest the Commission of its statutory jurisdiction 
nor relieve the appellant of its statutory duty of filing an 
application for reconsideration as a prerequisite to judicial 
review. Section 43-709 contemplates a final order taking 
the place of the original order. The order of the Commis¬ 
sion is final unless an application for reconsideration is 
filed, but Section 43-704 states that such an application shall 
act as a stay upon the execution of the order or decision of 
the Commission “until the final action of the Commission 
upon the application/’ If an application for reconsidera¬ 
tion had been filed, it would have been transmitted as part 
of the record to the court along with the final determina¬ 
tion of the Commission upon the application. If, upon 
reconsideration, changes had been made in the amending 
order, these changes would also be incorporated into the 
order under review pursuant to Section 43-709. As we 
have illustrated above, pp. 12-16, such a procedure is not 
“bootless” (Appellant’s brief on order to show cause, 
p. 13), but is the proper method to afford the Commission 
an opportunity to modify its order and to advise it of the 
grounds of the intended appeal. It is not without the 
realm of possibility that appellant might have been satis¬ 
fied with the provisions of the amended order. In such 
case, other interested parties might well have appealed the 
amended order of the Commission. Under appellant’s 
theory it would not be necessary for them to file an applica¬ 
tion for reconsideration with the Commission. Under 
appellant’s reasoning they would need only to file a petition 
of appeal in the District Court. Such procedure flies in 
the face of Section 43-704 and the judicial decisions above 
cited. 
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CONCLUSION 

We have shown the necessity for the filing of an appli¬ 
cation for reconsideration of Order No. 3715 by the appel¬ 
lant as a prerequisite to court review of this order. The 
appeal herein, as we have pointed out above (see p. 7, 
supra), is based on seven points not raised by an applica¬ 
tion for reconsideration. These seven points are (see 
points (2)-(8), pp. 6-7, supra): 

(1) The notice of the Commission for the hearing on 
remand did not properly apprise appellant regarding the 
matters to be considered. 

(2) The hearing on remand before the Commission was 
beyond the scope permitted by statute. 

(3) The record does not support certain findings and 
conclusions of the Commission’s order which are necessary 
for their validity. 


(4) Order No. 3715 was unlawful, arbitrary, unreason¬ 
able, and capricious and based in part upon testimony taken 
at the first hearing to which appellant was not a party. 

(5) The Commission did not find in the appealed orders 
that the service of the appellant was inadequate. 

(6) The Commission failed to comply with the require¬ 
ments of Section 44-201 of the D.C. Code. 


(7) Order No. 
confiscatory.* 


3715 was unlawful, 


illegal 


and 


* Points (1), (3), and (6) were not raised in the lower court by the amended 
petition of appeal. An appellate court will consider only such questions as 
were raised and reserved in the lower court. United States v. Hoffman, 335 
U.S. 77, 79; Sonzinslcy v. United States, 300 U.S. 506, 514; Lazier v. United 
States, 170 F. 2d 521, 522. 
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We submit that the court should dismiss the appeal 
herein because of lack of jurisdiction. 

Respectfully submitted, 

Vernon E. West Edmund L. Jones 
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